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In the District Court of the United States, 
Southern District of California, Central Division 


Civil No. 17354-WB 
FRANK M. CHICHESTER, as Trustee in Bank- 
ruptey for the Estate of Veraco, Inc., dba 
Airest Mattress Co., Bankrupt, 


Plaintiff, 
VS. 


AUTREY BROTHERS, INC., LEWIS AUTREY 
and STELLA AUTREY, 
Defendants. 


COMPLAINT 


(Suit by Trustee to Avoid Fraudulent Conveyances. 
Bankruptcy Act, Sections 67-e and 70-e; Civil 
Code of California, Sec. 3440; Oregon Rey. 
Stat. Sec. 79.010, et seq.; Remington’s Rey. 
Code of Wash. See. 5832, et seq., Utah Code- 
Title 25-2-1, et seq.) 


The plaintiff for his first cause of action, com- 
plains of the defendants and alleges: 


I. 

That at all times hereinafter mentioned, Veraco, 
Ine., which will hereinafter be sometimes referred 
to as the ‘‘bankrupt,’’ was, since has been and still 
is a corporation organized and existing under and 
by virtue of the laws of the State of California, and 
doing business in Los Angeles County, State of 
California, and elsewhere, as Veraco, Inc., also 
doing business as Airest Mattress Co. 
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II. 

That at all times hereinafter mentioned, the de- 
fendant Autrey Brothers, Inc., was, since has been 
and still is a [10*] corporation organized and exist- 
ing under and by virtue of the laws of the State of 
California, and that substantially all, if not all, of 
the capital stock of Autrey Brothers, Inc., was and 
is owned and controlled by the defendants Lewis 
Autrey and Stella Autrey, who at all times herein- 
after mentioned were and now are husband and 
wife, and are also, so plaintiff believes and therefore 
alleges the fact to be, officers and directors of said 
defendant Autrey Brothers, Ine. 


III. 

That this is an action brought by the plaintiff 
under the provisions of Sections 67-d and 67-e and 
Section 70-e of the National Bankruptcy Act and 
the Bulk Sales Laws of California, Oregon, Wash- 
ington and Utah, as hereinafter set forth in this 
and subsequent causes of action, for the purpose of 
avoiding fraudulent and void transfers by the 
bankrupt, Veraco, Inc. to Autrey Brothers, Ine. and 
the defendants Lewis Autrey and Stella Autrey, and 
to recover the value of stocks in trade so fraudu- 
lently transferred by said bankrupt Veraco, Inc., 
to the defendants herein and to Autrey Brothers, 
Tne., the corporation owned and controlled by them. 


YY 
That on November 9, 1953, and for a long time 


*Page numbering appearing at foot of page of original Certified 
Transcript of Record. 
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prior thereto, the bankrupt Veraco, Inc., was en- 
gaged as a retail merchant selling mattresses and 
other bedding equipment at retail at certain stores 
located at No. 2089 W. Pico Boulevard, Los Angeles, 
California; 17113 Bellflower Boulevard, Bellflower, 
California, and 11950 E. Garvey Boulevard, El 
Monte, California, and was purchasing, selling and 
and dealing with said merchandise on credit. 


we 

That on November 9, 1953, the bankrupt Veraco, 
Ine., transferred to the defendants Lewis Autrey 
and Autrey Brothers, [11] Ine., the entire stock, 
fixtures, equipment and trucks belonging to the 
retail stores owned and operated by said bankrupt, 
Veraco, Inc., situated at No. 2039 W. Pico Boule- 
vard, Los Angeles, California, 17,113 Bellflower 
Boulevard, Bellflower, Califormia, and 11,950 FE. 
Garvey Boulevard, El Monte, California; that 
neither the bankrupt Veraco, Inc., nor the defend- 
ants Lewis Autrey or Autrey Brothers, Inc., or 
either or any of them, or any of the officers or di- 
rectors of the defendant Autrey Brothers, Tne., 
caused to be recorded in the office of the County Re- 
corder of Los Angeles County, California, where 
its said stocks were situated, at least ten days prior 
to the date of said transfers, a notice of intention to 
transfer said stocks in trade in bulk or otherwise 
than in the ordinary course of trade and the regular 
and usual practice and method of business of the 
transferor, Veraco, Ine., nor was any such notice 
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ever published in a newspaper of general cireula- 
tion published in the township in which such trans- 
fer was intended to be made and where such stocks 
in trade were located, containing a general statement 
of the character of the merehandise or property in- 
tended to be transferred, the date when and the 
place where the purchase price or consideration was 
to be paid, the name and address of the intended 
vendor, transferor or assignor, and the name and 
address of the intended vendee, transferee or as- 
signee, as required under the provisions of Section 
3440 of the Civil Code of California. 
Mel: 

That at the time of said transfer the bankrupt, 
Veraco, Ine., was indebted to numerous and divers 
creditors whose claims remain due, owing and un- 
paid, and constitute liabilities of Veraco, Inc. in its 
bankruptey proceeding, among whom are the follow- 
ing: 

Times-Mirror Co., Los Angeles, California, which 
was a [12] creditor of the bankrupt on open ac- 
eount as of the date of said transfer in the sum 
of $704.76, and on which open account there re- 
mained due, owing and unpaid at the date of bank- 
ruptey of Veraco, Inc., the sum of $2,465.87, and 
which open account was never balanced at any time 
between the date of said transfer hereinbefore set 
forth and the date of bankruptev of Veraco, Ine. 


VII. 
That the value of the merchandise and fixtures 
so transferred by said bankrupt to the defendants 
was the sum of $20,346.08. 
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MITT, 

That as to creditors existing against the bank- 
rupt on November 9, 1953, said transfer of said 
stocks in trade, fixtures and equipment was fraudu- 
lent and void, and is fraudulent and void as against 
the plaintiff herein. 

TX. 

That on August 10, 1954, Veraco, Inc., doing busi- 
ness as Airest Mattress Co., filed a voluntary peti- 
tion in bankruptev m the District Court of the 
United States for the Southern District of Califor- 
nia, Central Division. praving that it be adjudged 
a bankrupt within the purview of Section 4, Subd. 
(a) of the National Bankruptev Act, and on the 
same date, August 10, 1954, it was adjudicated a 
bankrupt; that at the First Meeting of creditors 
had and held on August 30, 1954, the plaintiff herem 
was elected Trustee in bankruptcy by creditors of 
said bankrupt, filed his bond and qualified, and at 
all times since August 30, 1954, plaintiff was, since 
has been and now is the duly elected, qualified and 
acting Trustee in bankruptcy for the estate of 
Veraco, Ine. 


And for His Second Cause of Action Against 
the Defendants, Plaintiff complains and [13] al- 
leges: 

Hl 

That he reiterates and restates each and every 
allegation, statement and charge contained in Para- 
graphs J, IJ, TIT and IX of the plaintiff’s first 
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cause of action and makes them a part hereof by 
reference. 
I. 

That on November 5, 1953, and for a long time 
prior thereto, the bankrupt, Veraco, Inc. was en- 
gaged as a retail merchant selling mattresses and 
other bedding equipment at retail at a certain store 
located at No. 850 South Main Street, Salt Lake 
City, Utah, and was purchasing and dealing with 
said merchandise on credit. 


III. 

That on November 5, 1953, the Bulk Sales Law of 
the State of Utah, being known as Title 25, Chapter 
2, Sections 1, 2, 3 and 4 read as set forth in Ex- 
hibit. “A”? hereto attached and made a part hereof 
by reference the same as though the statute was set 


forth in this paragraph. 


IV. 

That on or about November 5, 1953, the bankrupt, 
Veraco, Ine., at Beverly Hills, California, trans- 
ferred the entire stock of merchandise situated m 
the stores described in the preceding paragraphs in 
Salt Lake City, Utah, together with the fixtures and 
equipment therein contained; that the defendants 
nor none of them demanded of or received from the 
bankrupt a certain statement in writing as_ set 
forth in Title 25, Chap. 2, See. 1 of said Utah Bulk 
Sales Law, containing the names and addresses of 
all of the creditors of the bankrupt, Veraco, Inc., 
together with the amount of the indebtedness due 
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or owing by said seller or transferor, Veraco, Inc., 
to each of such ereditors, nor was such a sworn 
statement furnished by the seller, Veraco, Inc. at 
least five (5) days previous to said transfer o1 at 
all, [14] nor did the bankrupt, Veraco, Inc., or the 
defendants herein or any of them, at least five (5) 
days prioy to the transfer in bulk of said stock and 
fixtures, which transfer was not made in the 
ordinary and regular course of business of Veraco, 
Ine., notify personally or by registered mail every 
ereditor as shown upon such verified statement of 
the proposed sale or transfer, with the price thereof, 
the name of the person to whom such sale or trans- 
fer was to be made, and the time and conditions of 
payment, nor did they or any of them cause any 
purchase money or consideration for said property 
to be applied ratably, except as to the priorities pro- 
vided by law of the State of Utah, to the payment of 
bona fide claims of creditors of the seller as shown 
upon such verified statement. 


Vi 
That at the time of said transfer of said mer- 
ehandise and fixtures in bulk, the bankrupt, Veraco, 
Ine. was indebted to numerous and divers creditors 
whose claims remain unpaid and constitute labili- 
ties of Veraco, Ine. in its bankruptcy proceeding, 
among whom are the following: 


Times-Mirror Co., Los Angeles, California, which 
was a creditor of the bankrupt on open account as of 
the date of said transfer in the sum of $704.76, and 
on which open account there remained due, owing 
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and unpaid at the date of bankruptcy of Veraco, 
Ine., the sum of $2,465.87, and which open account 
was never balanced at any time between the date 
of said transfer hereinbefore set forth and the date 
of bankruptcy of Veraco, Ine. 


VI. 

That the value of the merchandise and fixtures 
so transferred by said bankrupt to the defendants 
Lewis Autrey and Autrey Brothers, Inc., a corpora- 
tion owned and controlled by the defendants herein 
was the sum of $15,395.36. [15] 


WABL 

That the defendants, nor none of them, paid exist- 
ing ereditors of the bankrupt, Veraco, Inc., their 
proportionate share of the full purchase price of 
said stock in trade and fixtures, nor was any waiver 
of notice produced by the bankrupt, Veraco, Ine. in 
writing, waiving the provisions of Chapter 2 of the 
Utah Code Ann., as provided in Section 4 of 
Chapter 2 of Title 25, and as to existing creditors 
of said bankrupt vendor, said sale was fraudulent 
and void and is fraudulent and void as to plaintiff 
herein. 


And for a Third Cause of Action Against the De- 
fendant, Plaintiff Complains and Alleges: 
J 
That he reiterates and restates each and every al- 
legation, statement and charge contained in Para- 
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graphs I, I, III and IX of plaintiff’s first cause of 
action and makes them a part hereof by reference. 


alii. 

Miay ou November 16, 1953, and for a lone time 
prior thereto, the bankrupt, Veraco, Ine., was en- 
gaged as a retail merchant selling mattresses and 
other bedding equipment at retail at a certain store 
located at No. 2800 N. E. Sandy Boulevard, Port- 
land, Oregon, and was purchasing and dealing with 
said merchandise on credit. 


DOR 

That on or about November 16, 1953, the bank- 
rupt, Veraco, Inc., at Beverly Hills, California, 
transferred to the defendants Lewis Autrey and 
Autrey Brothers, Inc., a corporation owned, con- 
trolled, operated and directed by the defendants 
herein, all of the stock, fixtures, and equipment be- 
longing to said retail store not in the ordinary 
course of trade of the [16] business or trade of 
Veraco, Inc. but in bulk, without complying with 
the terms of the Oregon Bulk Sales Law, namely, 
Chapter 79.010, Oregon Revised Statutes, Chapter 
70.020, 79.030 and 79.040 of said Bulk Sales Law 
of Oregon, a full, true and correct copy of which 
is hereto attached and set forth as Exhibit ‘‘B,’’ the 
same as though said statute were set forth in this 
paragraph. 

Ve 

That none of the defendants named herein de- 

manded or received from the bankrupt vendor, 
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Veraco, Inc., or from a managing officer or agent 
thereof, at least five (5) days before the consumma- 
tion of such purchase or transfer or prior to making 
any payment to said bankrupt, Veraco, Inc., of 
more than 10% of the sale price, a written statement 
under oath containing the names and addresses of 
all of the creditors of the vendor, Veraco, Inc., to- 
gether with the amount of indebtedness due or 
owing or to become due or owing by the vendor, 
Veraco, Inc., to each of such creditors, or a written 
statement under oath that there were no creditors 
of said vendor, Veraco, Inc., now a bankrupt, nor 
did Veraco, Ine., furnish anv such statement to the 
defendants herein, or anv of them, at least five (5) 
days before the consummation of such sale or trans- 
fer, nor did the defendants or any of them, at least 
five (5) davs before the consummation of such sale 
or transfer of such stock in trade in bulk, notify or 
eause to be notified personally, by wire or registered 
mail, each of the creditors of the vendor named in 
any statement of the proposed purchase or transfer 
of said stock in trade and fixtures. 


v. 

That at the time of said transfer by the bankrupt 
to the defendants herein, the bankrupt, Veraco, Ine., 
was indebted to numerous and divers creditors 
whose claims remain owing and [17] unpaid and 
constitute liabilities of Veraco, Inec., in its bank- 
ruptey proceeding, among whom are the following: 


Times-Mirror Co., Los Angeles, California, which 
was a creditor of the bankrupt on open account as 
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of the date of said transfer in the sum of $704.76, 
and on which open account there remained due, ow- 
ing and unpaid at the date of bankruptcy of Veraco, 
Ine., the sum of $2,465.87, and which open account 
was never balanced at any time between the date 
of said transfer hereinbefore set forth and the 
date of bankruptcy of Veraco, Ine. 


VI. 

That the value of the merchandise and fixtures 
so transferred by said bankrupt to the defendants 
Lewis Autrey and Autrey Brothers, Inc., a corpora- 
tion owned, controlled and directed by the defend- 
ants, was the sum of $21,846.68. 


a 
That as to creditors existing against said bank- 
rupt Veraco, Inc., on November 16, 1953, said trans- 
fer of said stock in trade, fixtures and equipment 
was fraudulent and void and is fraudulent and void 
as against the plaintiff herein. 


And for a Fourth Cause of Action Against the De- 
fendants, the Plaintiff Complains and Alleges: 


1. 

That he reiterates and restates each and every al- 
legation, statement and charge contained in Para- 
eraphs J, IJ, IIT and IX of plaintiff’s first cause 
of action, and makes them a part hereof by ref- 
erence. 

el 

That on November 16, 1953, and for a long time 

prior thereto, the bankrupt Veraco, Inec., was en- 
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gaged as a retail merchant selling merchandise and 
other bedding equipment at retail at certain stores 
located at No. 5311 South Tacoma Way, City of [18] 
Tacoma, County of Pierce, and State of Washing- 
ton, and at No. 7808 Aurora Boulevard, in the City 
of Seattle, County of King, in the State of Wash- 
ington, and was purchasing and dealing with said 
merchandise on credit. 


JOULE 

That on or about November 16, 1953, the bank- 
rupt Veraco, Ine., at Beverly Hills, California, 
transferred to the defendants Lewis Autrey and 
Autrev Brothers, Inc., a corporation owned and 
controlled, operated and directed by the defend- 
ants herein, all of the stock in trade, fixtures and 
equipment belonging to both of said retail stores 
so situated in Seattle and Tacoma, Washington, 
valued at $18,727.55 which said transfer was not 
made in the regular and during the course of busi- 
ness of the bankrupt Veraco, Inc., but was made in 
bulk; that on November 16, 1953. when said trans- 
fer was made, the Bulk Sales Law of the State of 
Washington known as Title 37, Chapter 2, Sections 
5832, 5833, 5834 and 5835 of Remington’s Revised 
Statutes of Washington, as set forth in Exhibit 
“CO” hereto attached and made a part hereof the 
same as though said Bulk Sales Law were set forth 
in this paragraph. 

Ne 

That the bankrupt and the defendants herein 

failed and neglected to observe the provisions of 
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Chapter 2, Sections 5832 to 5835, inclusive, of Rem- 
ington’s Revised Statutes of Washington, in the fol- 
lowing respects, namelv: That before the econsum- 
mation of said transfers, or before paying to the 
vendor or its agent or representative, or the giving 
of any promissory note or other evidence of indebt- 
edness therefor, the defendants herein did not de- 
mand of and receive from the vendor, Veraco, Inc., 
or its agent, or from its president, vice president, 
secretary, treasurer or managing agent of such cor- 
poration, a statement in writing sworn to, giving 
the names and addresses of all of the creditors of 
the vendor, Veraco, Inc., to which [19] Veraco, Inc., 
was indebted for or on account of any goods, wares 
and merchandise or fixtures and equipment used in 
and about the business of said vendor, Veraco, Ine., 
purchased on credit, or for or on account of money 
borrowed to carry on the business of the vendor of 
which the goods, wares and merchandise and/or 
fixtures and equipment bargained for or purchased 
or transferred were a part, together with the amount 
of indebtedness due and owimeg and to become due 
and owing bv the vendor, Veraco, Inc., to each of 
such creditors, nor did the vendor, Veraco, Inc., or 
its agent or officers furnish any such statement as 
required under Section 5832 of the Washington 
Bulk Sales Law hereinbefore set forth, verified 
under oath, nor did the defendants or any of them 
file one of such statements in the office of the County 
Auditors of Pierce County, Washington or King 
County, Washington, or either of said County Audi- 
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tors in which counties the stock and/or fixtures pro- 
posed to be purchased or transferred were situated 
at least five (5) days before the consummation of 
said purchase or transfers, and caused the same to 
be indexed as chattel mortgages are indexed the 
name of the vendor being indexed as mortgagor, and 
the name of the intended purchaser or transferee as 
mortagagee, nor did the defendants, or any of 
them, cause to be applied such purchase price pro 
rata to the payment of bona fide claims of the credi- 
tors of the vendor, Veraco, Inc., now a bankrupt, as 
shown upon said verified statement in the office of 
the County Auditor, filed at least five (5) days be- 
fore the consummation or purchase as provided in 
Section 5832 of the Washington Bulk Sales Act, 
and as a result thereof said sale or transfer was 
fraudulent and void as to creditors of the vendor, 
Veraco, Ine., and is null and void as to the plantiff 
herein as Trustee in bankruptcy for the estate of 
Veraco, Inc., bankrupt. [20] 


Vv: 

That at the time of said transfers from the bank- 
rupt to the defendants herein, the bankrupt Veraco, 
Inec., was indebted to numerous and divers creditors 
whose names remain due, owing and unpaid and 
constitute liabilities of Veraco, Ine., in its bank- 
ruptey proceeding, among whom are the following, 
namely : 

Times-Mirror Co., Los Angeles, California, which 
was a creditor of the bankrupt on open account as 
of the date of said transfer in the sum of $704.76, 
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and on which open account there remained due, 
owing and unpaid at the date of bankruptcy of 
Veraco, Inc., the sum of $2,465.87, and which open 
account was never balanced at any time between the 
date of said transfer hereinbefore set forth and 
the date of bankruptev of Veraco, Ine. 


And for a Fifth Cause of Action Against the De- 
fendants, Plaintiff Complains and Alleges: 


it: 

That he reiterates and restates each and every al- 
legation, statement and charge contained in the en- 
tirety of the plaintiff’s first, second, third and 
fourth cause of action, and makes them a_ part 
hereof by reference. 

IT. 

That after the transfers complained of in the 
plaintiff’s first, second, third and fourth causes of 
action, the defendants herein took possession of and 
operated the places of business set forth in said first 
four causes of action, including contingent reserves 
on conditional sales contracts in the possession of 
Personal Finance Co., belonging to the bankrupt 
corporation and accounts receivable held by it, in 
an unknown amount, which accounts receivable 
have since been collecied by defendants herein, and 
made, so plaintiff is imformed and believes and 
therefore alleges the fact to be, substantial [21] 
profits from the operation of said retail places of 
business in an amount unknown to the plaintiff 
herein, and the amount of which said profits can 
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only be ascertained by an accounting between the 
plaintiff and the defendants herein. 


JUNE 

That as a result of the transfers complained of 
by the plaintiff in his first four causes of action 
herein, the bankrupt Veraco, Ine, was rendered 
hopelessly insolvent, is insolvent, and the recovery 
and collection of a judgment against the defendants 
herein for the actual physical value of the stock in 
trade and fixtures transferred to the defendants 
herein, as deseribed in the plaintiff’s first four 
eauses of action herein, will not be sufficient to pay 
the unpaid indebtedness of the bankrupt, Veraco, 
Tne., after payment of the expenses of administra- 
tion ineurred in its bankruptcy proceeding; that 
an accounting of profits made by the defendants 
out of said stores and the stock and fixtures thereof 
so transferred by the bankrupt Veraco, Inc., to the 
defendants herein is necessary and judgment should 
be rendered against the defendants herein in favor 
of the plaintiff for the amount of such profits so 
realized and appropriated by the defendants herein. 


And for a Sixth Cause of Action Against the De- 
fendants, and Particularly Against the Defend- 
ant Lewis Autrey, Plaintiff Complains and 
Alleges: 

i 
That he reiterates and restates each and every al- 
legation, statement and charge made in his first, 
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second, third and fourth causes of action, and 
makes them a part hereof by reference. 


ele 
That on November 5, 1953, and November 16, 
1953, the [22] defendant Lewis Autrey was an officer 
and direetor not only of the defendant Autrev 
Brothers, Inc., but was also an officer and director 
of the bankrupt corporation, Veraco, Inec., doing 
business as the Airest Mattress Co., now a bankrupt. 


EL, 

That on or about November 5, 1953, the defend- 
ant Lewis Autrey, while an officer and director of 
said bankrupt corporation, Veraco, Inc., and was 
authorized to sign and draw checks on its bank 
account, and within one vear prior to the filing of 
the petition in bankruptcy of Veraco, Inc., caused 
the transfers complained of in the plaintiff’s first 
four causes of action herein to be made by the 
bankrupt involuntarily and without legal proceed- 
ings, by the means and in the manner as hereinafter 
specifically set forth. 

JO 

That the bankrupt, Veraco, Inc. was the sales 
outlet for the defendant Autrey Brothers, Inc. and 
it was contemplated during the operations of Veraco, 
Ine., that it would sell merchandise manufactured by 
the defendant Autrey Brothers, Ine., as a retail out- 
let, and that said sales made at retail were not to be 
made at a substantial profit aceruing to the bankrupt, 
Veraco, Ine., but that the profits derived from said 
retail sales would be accrued for the benefit of the 
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defendant Autrey Brothers, Inc. and shared equally 
between the defendants Lewis Autrey and Autrey 
Brothers, Inc. on the one hand, and Veraco, Ine., 
now a bankrupt, and Vernon W. Autrey, who owned 
and controlled 50% of the capital stock of the 
bankrupt, Veraco, Ine. 
es 

That on November 5, 1953, the defendant Lewis 
Autrey charged Vernon W. Autrey, an officer and 
director of Veraco, Inc., with misappropriating or 
diverting the sum of $95,000.00 claimed by the said 
Lewis Autrey to be due the defendants Autrey 
Brothers, [23] Inc. and Lewis Autrey from the 
bankrupt, Veraco, Inc. and Vernon W. Autrey, and 
threatened that unless Vernon W. Autrey and 
Veraco, Inc., the bankrupt, transferred and de- 
livered over to the defendants Autrey Brothers, 
Ince. and Lewis B. Autrey, the retail outlets, the 
transfers of which are complained of in the plain- 
tiff’s first four causes of action herein, he, the said 
Lewis B. Autrey and Autrey Brothers, Ine. would 
cause Vernon Autrey and Veraco, Inec., now a bank- 
rupt, to be erimmally prosecuted for embezzlement 
or misappropriation of funds belonging to the de- 
fendants Lewis Autrey and Autrey Brothers, Ine. 


ae 
That on November 5, 1958, acting under menace, 
duress and intimidation on the part of the defend- 
ant Lewis Autrey, and believing that the defendant 
Lewis Autrey would cause him, the said Vernon W. 
Autrey, to be arrested and criminally prosecuted 
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on a charge of misappropriation and embezzlement, 
and without knowledge of the true facts as to 
whether or not he, the said Vernon W. Autrey, or 
the bankrupt, Veraco, Inc., had diverted more than 
their share of the profits from the sale of merchan- 
dise through said retail outlets operated by Veraco, 
Ine., the said Vernon W. Autrev, on behalf of the 
bankrupt Veraco, Inc., was coerced by defendants 
into signing agreements in writing under date of 
November 5, 1953, and November 16, 1953, whereby 
the various retail outlets described in the plaintiff’s 
first four causes of action were transferred by the 
bankrupt, Veraco, Inc. and Vernon W. Autrey to 
the defendants Autrey Brothers, Inc., and Lewis 
Autrey. 
Wo 

That said charges made by the defendant Lewis 
Autrey against Vernon W. Autrey and Veraco, 
Inc. were false and untrue; that in truth and in 
fact there was actually due, owing and unpaid from 
Autrey Brothers, Inc. and Lewis Autrey, the de- 
fendants [24] herein, to Veraco, Inc., the bankrupt, 
and to Vernon W. Autrey, the sum of $52,111.69: 
that said charge that the bankrupt, Veraco, Ine. 
and Vernon W. Autrey had nisappropriated or em- 
bezzled the sum of $95,000.00 belonging to the de- 
fendants herein was without foundation in fact and 
was made only for the purpose of humiliating, 
coercing and intimidating the bankrupt and Vernon 
W. Autrey into making the conveyances complained 
of in the first four causes of action herein. 
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VIE 
That said transfers and each of them were made 
to the defendants without a fair consideration and 
resulted in the bankrupt, Veraco, Inc. being 
rendered insolvent and unable to pay its debts, and 
left said bankrupt engaged in a retail business for 
which the property remaining in its hands con- 
stituted an unreasonably small capital and was not 
accepted by the defendants herein, or any of them, 
in good faith, but on the contrary the property so 
extorted by the defendants herein from the bank- 
rupt, Veraco, Inc., was involuntarily extorted by 
the defendants Lewis Autrey and Autrey Brothers, 
Tne. with the intent and purpose on their part that 
the creditors, both existing and future, of Veraco, 
Ine. should be hindered, delayed or defrauded in 

the collection of their debts. 


1S 

That at the time of the obtaining of said agree- 
ments of November 5, 1953, and November 16, 1953, 
as hereinbefore described, the bankrupt Veraco, 
Ine. was indebted to the Times-Mirror Company on 
open account in the amount of $704.76, and at the 
date of bankruptey was indebted to said Times- 
Mirror Company on open account in the sum of 
$2,465.87, and became indebted subsequently to No- 
vember 5, 1958, and November 16, 1953, to numerous 
other and divers creditors who are creditors in the 
bankruptey proceeding of Veraco, Inc. in a sum in 
excess of $100,000. [25] 
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Wherefore, plaintiff prays judgment against the 
defendants, and each of them, as follows: 


1. On the first cause of action for the sum of 
$20,346.03, together with interest on said sum from 
November 5, 1953, at 7% per annum. 


2. On the second cause of action for the sum of 
$15,395.36, with interest on said sum from Novem- 
ber 5, 1953, at 7% per annum. 


3. On the third cause of action for the sum of 
$21,846.68, together with interest on said sum from 
November 16, 19538, at 7% per annum. 


4. On the fourth cause of action for the sum of 
$18,727.55 at the rate of 7% per annum from No- 
vember 16, 1953, at the rate of 7% per annum. 


d. On the fifth cause of action, that in the event 
judgment is rendered in favor of the plaintiff. an 
accounting be had between the plaintiff and defend- 
ants herein, and a Master be appointed to take such 
account and ascertain the amount due plaintiff from 
the defendants herein under such accounting, and 
that the plaintiff have and recover judgment against 
the defendants for the amount of such accounting. 


6. On the sixth cause of action, for judgment 
against the defendants for the sum of $76,315.62, 
together with interest on said sum from November 
16, 1953, at 7% per annum. 


7. That the plaintiff have and recover all of 
his costs and disbursements herein, and be given 
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such other and further rehef as the Court may 
deem just and equitable in the premises. 


CRAIG, WELLER & 
LAUGHARN, 
By /s/ THOMAS 8. TOBIN. 


BUCHALTER, NEMER & 
FIELDS, 
By /s/ MURRAY M. FIELDS, 


Attorneys for Plaintiff. [26] 


EXHIBIT A 


The Bulk Sales Law of the State of Utah, Title 
25, Chap. 2, Sections 1, 2, 3 and 4, reads as follows: 
‘*Sale of Merchandise in Bulk. 


‘¢95-2-1. Purehaser must demand list of credi- 
tors.—It shall be the duty of every person who shall 
bargain for or purchase any portion of a stock of 
goods, Wares or merchandise in bulk otherwise than 
in the ordinary course of trade and in the regular 
and usual prosecution of the seller’s business, or an 
entire stock of merchandise in bulk, or any portion 
of the property, furniture, fixtures, equipment or 
supplies of a hotel, restaurant, barber shop or other 
business, used in carrying on such business, other- 
wise than in the regular course of trade, before 
paying to the seller any part of the purchase price 
thereof, or delivering any promissory note or other 
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evidence of indebtedness therefor, to demand of and 
Peceive irom such seller a sworn statement in writ- 
ing, substantially as hereinafter provided. of the 
names and addresses of al] the eveditors of the 
seller, together with the amount of the indebtedness 
due or owing by the seller to each of his creditors, 
and it shall be the duty of the seller to furnish such 
statement, which shall be verified by oath to sub- 
stantially the following effect: 


Poimte of Utah, 
BO oly G1 ..........4.. 


‘Before me personally appeared (seller or agent, 
as the case may be) who being by me first dulv 
sworn, on his oath, did depose and sav that the fore- 
going statement contains the names of all the credi- 
tors of (name of seller), together with their ad- 
dresses, and that the amount set opposite their 
respective names is the amount now due and owing 
or which will become due and owing by (seller) to 
such creditors, [27] and that there are no creditors 
holding claims due or which will become due for or 
on account of goods, wares or merchandise pur- 
chased upon credit, or for the purchase price due 
and owing by (seller) to such creditors, or for the 
purchase price of fixtures or equipment, or for serv- 
ices performed, or on account of money borrowed to 
carry on the business to which said goods, fixtures, 
equipment or supplies appertain, other than as set 
forth in said statement and in this affidavit, that 
are within the knowledge of affiant. 
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“Subseribed and sworn to before me this 
dik Of GRR eee sacl Slane 


°*25-2-2. Creditors to be notified — Whenever any 
person shall bargain for or purchase any portion 
of a stock of merchandise in bulk otherwise than 
in the ordinary course of trade and in the regular 
and usual prosecution of the seller’s business, or 
an entire stock of merchandise in bulk, or the 
property, furniture, fixtures, equipment or supplies 
of a hotel, restaurant, barber shop or other business 
used in carrying on such business, otherwise than in 
the regular course of trade, and shall pay any part 
of the price, or deliver to the seller thereof, or to 
any person for his use, any pronussory note or 
other evidence of indebtedness, or receive credit, 
whether or not evidenced by a promissory note or 
other evidence of indebtedness, for the purehase 
price or any part thereof, without at least. five davs 
previously thereto having demanded of and received 
fiom the seller the statement provided for in sec- 
tion 25-2-1, verified as therein provided, and with- 
out notifving at least five days previously thereto, 
personally or by registered mail, every creditor as 
shown upon such verified [28] statement of the 
proposed sale or transfer, with the price thereof, the 
name of the person to whom such sale or transfer 
is to be made, and the time and conditions of pay- 
ment, and without causing the purchase money 
for such property to be applied ratably, except as 
to priorities provided by law, to the payment of 
the hona fide claims of creditors of the seller as 
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shown upon such verified statement, such sale or 
transfer shall be fraudulent and void unless the 
buyer shall pay the creditors of the seller as herein 
provided their proporticnate share of the full pur- 
chase price. 


*25-2-3. False statement deemed perjury.—Any 
seller of any portion of a stock of merchandise 
otherwise than in the ordinary course of trade and 
in the regular and usual prosecution of the seller’s 
business, or an entire stock of merchandise in bulk, 
or the property, fixtures, equipment or supplies of 
a hotel, restaurant, barber shop or other business, 
used in carrying on such business, and any person 
acting for or on behalf of any such seller, who shall 
knowingly or willflly make or deliver or cause to 
be made or delivered a statement as provided for in 
section 25-2-1 that shall not include the names of 
all of the creditors of such seller. with the correct 
amount due and to become due to each of them, or 
which shall contain any false statement, shall be 
deemed guilty of perjury. 


“695-2-4. What is deemed a sale—Waiver by 
ereditors.—If any person sells any portion of a 
stock of merchandise otherwise than in the ordinary 
course of trade and in the regular and usual prose- 
eution of the seller’s business, or an entire stock of 
merchandise in bulk, or the property, fixtures, 
equipment or supplies of a hotel, restaurant, [29] 
barber shop or other business, used in carrying on 
said business, or whenever an interest in or to the 
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business or trade of the seller is sold or conveyed 
or attempted to be sold or conveyed, such shall be 
deemed a sale and transfer in contemplation of this 
chapter; provided, that if such seller produces and 
delivers a written waiver of the provisions of this 
chapter from at least a majority in number and 
amount of his creditors as shown by such verified 
statement, then and in that case the provisions of 
this chapter shall not apply. 


‘(95-2-5. Certain sales excepted from chapter.— 
Nothing contained in this chapter shall apply to 
sales or transfers by executors, administrators, re- 
ceivers, assignees under a voluntary assignment for 
the benefit of creditors, trustees in bankruptcy, or 
any public officer under judicial process.’ [30] 


EXHIBIT B 


The Bulk Sales Law of the State of Oregon, 
Oregon Revised Statutes, Chapters 79.010, 79.020, 
79.030 and 79.040, reads as follows: 


TEE UDO 


‘Duties of buver and seller in bulk sales. [very 
person who bargains for, or purchases for cash or 
on credit, the goods, wares and merchandise in 
bulk of any commercial business or establishment, 
including restaurants and other food dispensing 
establishments, or substantially all the furniture, 
fixtures, supplies or equipment of any such business 
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or establishment, including motor vehicles, shall de- 
mand and receive from the vendor thereof, or if the 
vendor is a corporation from a managing officer or 
agent thereof, at least five davs before the con- 
summation of such purchase and prior to making 
payment to the vendor of more than 10 per cent of 
the sale price, a written statement under oath con- 
taining the names and addresses of all the creditors 
of the vendor, together with the amount of indebted- 
ness due or owing, or to become due or owing, by 
the vendor to each of such creditors, and if there 
is no creditor, a written statement under oath to 
that effect. The vendor shall furnish such state- 
ment at least five days before the consummation of 
any such sale. 


“*79.020. Necessity of notice by buyer to credi- 
tors of seller. After receiving from the vendor the 
written statement mentioned in ORS 79.010, the 
vendee shall at least five days before the consum- 
mation of such sale notify or cause to be notified 
personally, by wire or by registered letter, each of 
the creditors of the vendor named in the statement, 
of the proposed purchase. Whenever any person 
purchases such personal property or business with- 
out notifying or causing to be notified all the 
ereditors of the vendor named in such statement, 
such purchase, sale or [31] transfer as to any credi- 
tor of the vendor not so notified is conclusively pre- 
sumed fraudulent and void. 


‘79.080. False statement or omission of «redi- 
tor’s name in statement. Anv vendor of such per- 
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sonal property or business who knowingly makes or 
delivers, or causes to be made or delivered, any 
statement which is false or of which any material 
portion is false, or who fails to include the names 
of all his creditors in the statement required by ORS 
79.010, shall be deemed guilty of perjury, and upon 
conviction thereof shall be pumshed accordingly. 


“79.040. Transactions covered by this chapter. 
Anv sale of such personal property or business 
which is out of the usual course of the business or 
trade of the vendor, or by wlich substantially the 
entire business or trade theretofore conducted bv 
the vendor is sold or conveyed, or attempted to be 
sold or conveyed, to any person is a sale or transfer 
im bulk withm the meaning of this chapter; but 
nothing in this chapter apphes to sales by ex- 
ecutors, administrators, receivers or any public of- 
ficer acting under judicial process.’’ [32] 


EXHIBIT C 


The Bulk Sales Law of the State of Washington, 
known as Title 37, Chapter 2, Sections 5832, 5833, 
5834 and 5835, of Remington’s Revised Statutes 


of Washington, reads as follows: 


‘5832. Vendor to give list of ereditors—A ffidavit 
—Copy of statement—Filing. It shall be the duty of 
every person who shall bargain for or purehase all 
or substantially all of any stock of goods, wares or 
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merchandise, and/or all or substantially all of the 
fixtures and equipment used in and about the busi- 
ness carried on by the vendor, in bulk, for cash or on 
credit, before paving the vendor, or his agent or 
representative, or delivering to the vendor, or his 
agent, any of the purchase price thereof, or any 
promissory note or other evidence of indebtedness 
therefor, to demand of and receive from such 
vendor, or his agent, or. if the vendor or agent be a 
corporation, then from the president, vice-president, 
secretary, treasurer or managing agent of such 
corporation, a statement in writing, sworn to sub- 
stantially as hereinafter provided, giving the names 
and addresses of all of the creditors of the vendor, 
to whom the vendor may be indebted, for or on ae- 
count of anv goods, wares or merchandise, and/or 
fixtures and equipment, used in and about the busi- 
ness of the vendor, purchased upon eredit, or for or 
on account of money borrowed to carry on the busi- 
ness of the vendor, of which the goods, wares and 
merehandise, and/or fixtures and equipment, bar- 
gained for or purchased, are a part, together with 
the amount of indebtedness due and owing and to 
become due and owing, by the vendor, to each of 
said creditors; and it shall be the duty of said 
vendor, or agent, to furnish such statement, which 
shall be verified under oath, to the following [83] ef- 
HOC : 


‘State of Washington, 
Boum Ol |. ....2-65-- —ss. 


ss , being first duly sworn, on oath 


Pre aim the vendor (or the agent of ......>. , the 
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vendor, of the officer, naming him, of the corpora- 
tion vendor, as the case may be) of that certain 
stock of goods, wares and merchandise, and/or fix- 


temecrarnd equipmentesiimated’al Nome aeies.. ae 
Sirectwumethe Cima (or torn) of .seae ee ; 
(COTTA On ert ee , State of Washington, this 
day bamemned to be sold to 67. .....2: , the vendee ; 
that the foregoinging statement contains the names 
Otgullot thercreditonc of Said yea... 7 oe , the 


vendor, to whom the vendor is indebted, for or on 
account of any goods, wares or merchandise, and/or 
fixtures and equipment, used in and about the busi- 
ness of the vendor, purchased upon credit, or for or 
on account of money borrowed to carry on the busi- 
ness of the vendor, of which the goods, wares and 
merehandise, and/or fixtures and equipment, bar- 
eained for or purchased, are a part, together with 
their addresses, and that the amounts set opposite 
the names of said creditors are the correct amounts 
now due and owing and which shall become due and 
Quwine Wx Salt. at... 225. , the vendor, to such 
creditors respectively; that there are no creditors 
holding claims for or on account of any goods, wares 
or merchandise, and/or fixtures and equipment, so 
purchased upon credit, or for or on account of 
money so borrowed, to carry on the business of the 
vendor, due or to become due from said vendor, 
other than as set forth in said statement; and that 
the matters set forth in said statement and in this 
affidavit are within my personal knowledge. 
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“Subseribed and sworn to before me this 
CAN Ce le 


‘tle of Officer Taking Oath. 


“The verified statements above provided for shall 
be made in duplicate and the vendee shall file one 
of such statements in the office of the county auditor 
of the county in which the stock and/or fixtures 
proposed to be purchased are situated, at least five 
days before the consummation of such purchase and 
the same shall be indexed as chattel mortgagers are 
indexed, the name of the vendor being indexed as 
mortgagor and the name of the intending purchaser 
as mortgagee. 


‘See. 5833. Part paviment of purchase price— 
Application to creditors’ claims—Failure to file— 
Written waiver by creditors. Whenever any person 
shall bargain for, or purchase, all or substantially 
all of any stock of goods, wares or merchandise, 
and/or all or substantially all of the fixtures and 
equipment used in and about the business of the 
vendor, in bulk, for cash or credit, and shall pay any 
part of the purchase price, or execute, or deliver 
to the vendor thereof, or to his order, or to any 
person for his use, and promissory note or other 
evidence of indebtedness for said purchase price, or 
any part thereof, without first having demanded 
and received from said vendor or from his agent, 
the statement provided for in section 5832, verified 
as therein provided, and without applying or caus- 
ing to be applied such purchase price pro rata to the 
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payment of the bona fide claims of the creditors of 
the vendor as shown upon such verified statement, 
and without filing the verified statement in the of- 
fice of the county auditor at least five days [85] be- 
fore the consummation of the purchase as provided 
in the preceding section, such sale, or transfer, 
shall be fraudulent and void as to creditors of the 
vendor, of the character specified in section 5832: 
Provided, that if such vendor produces and delivers 
a written waiver of the provisions of this act, from 
his creditors, as shown by such verified statements, 
then, in that ease, the provisions of this section 
shall not apply. 


‘See, 5834. False statement as to creditors— 
Liabilities in perjury. Any vendor of all or sub- 
stantially all of anv stock of goods, wares or mer- 
ehandise, and/or all or substantially all of the fix- 
tures and equipment used in and about the business 
of the vendor, sold or transferred in bulk, or any 
other person who is acting for or in behalf of such 
vendor, who shall knowingly or willfullv make or 
deliver, or cause to be made or delivered, a state- 
ment as provided for in section 5832, which shall 
not include the names of all of the creditors of such 
vendor, of the character specified im section 58532, 
together with their addresses, and the correct 
amounts due, and to become dune each of them re- 
spectively, or which shall contain any false state- 
ment, shall be deemed guilty of perjury. 


‘‘Sec. 5830. Sale and transfer in bulk defined— 
Judicial sales excepted. Any sale, exchange or trans- 
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fer, or attempted exchange or transfer, of all or sub- 
stantially all of any stock of goods, wares or mer- 
ehiamcdise, and/or all or substantially ail of the fix- 
tures and equipment used in and about the busimess 
of a vendor engaged in the business of buying and 
selling and dealing in goods, wares or merchandise, 
of any kind ox description, made out of the usual and 
ordinary course of business of [86] the vendor, or 
the sale, exchange or transfer, or attempted sale, ex- 
change or transfer of substantially the entire busi- 
ness of buying, selling and dealing in goods, wares or 
merchandise eonducted by the vendor, or the sale, 
exchange or transfer, or attempted sale, exchange or 
transfer, of the interest of the vendor in any such 
business, shall be deemed a sale and transfer 1m bulk, 
in contemplation of this act: Provided, that nothing 
contained in this act shall apply to sales or transfers 
of property by executors, administrators, receivers, 
or public officers, acting under judicial process. 


“See. 0836. Act not to apply to executors, ete. 
Re-enacted as part of See. 5835, supra.”’ 


Duly verified. 


[Endorsed]: Filed October 18, 1954. [87] 
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ANSWER TO COMPLAINT AND 
COUNTERCLAIM 


In answer to the First Cause of Action of plain- 
tiff’s complaint, defendants admit, deny and allege 
as follows: 

[. 

Referring to Paragraph II of plaintiff’s first 
cause of action, defendants admit that Autrey 
Brothers, Inc., was and still is a corporation or- 
ganized and existing under and by virtue of the 
laws of the State of California; that substantially 
all of the capital stock of Autrey Brothers, Inc., 
was owned and eontrolled by the defendants Lewis 
Autrey and Stella Autrey, but allege that said 
eapital stock is no longer owned and controlled by 
the defendants Lewis Autrey and Stella Autrey; 
that Lewis Autrey and Stella Autrey are husband 
and wife; except as expressly admitted defendants 
deny each and every allegation therein [89] con- 
tained. 

iO, 

Referring to Paragraph IIT of plaintiff’s first 
cause of action, defendants adimit that this action 1s 
brought by plaintiff under the provisions of Section 
67 (d), 67 (e) and 70 (e) of the National Bank- 
ruptey Act and the Bulk Sales Laws of the States 
of California, Oregon, Washington and Utah, and 
the purpose thereof; except as expressly admitted, 
defendants deny generally and specifically each and 
every allegation contained in said paragraph. 
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Jue 

Referring to Paragraph TV of plaintiff’s first 
cause of action defendants deny that the bankrupt, 
Veraco, Inc., purchased and dealt with merchandise 
on credit; except as expressly denied, defendants 
admit each and every allegation contained in said 
paragraph. 

EY. 

iveieriime to Paragraph LV of plaintiit’s fifst 
cause of action defendants deny that the stock in 
trade belonging to the retail stores mentioned in 
said paragraph was owned by Veraco, Inc.; defend- 
ants deny that the transfer complained of was not 
m the regular course of business, but allege that 
said transfers was in fact made in the ordinary and 
regular course of business; that defendants further 
deny that said transfer required complance with 
Section 3440 of the Civil Code of California; except 
as expressly denied, defendants admit each and 
every allegation contained in said paragraph. 


ve 

Referring to Paragraph VI of plaintiff’s first 
cause of action defendants have insufficient infor- 
mation or belief on the subject sufficient to enable 
them to answer the allegations of said paragraph 
and placing their denial on that ground deny gen- 
erally and specifically each and every allegation 
therein. 

VI. 

Referring to Paragraph VII of plaintiff’s first 
eause of action defendants deny generally and 
specifically each and every [40] allegation therein 
contained and the whole thereof. 
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Nall 
Referring to Paragraph VIII of plaintiff’s first 
cause of action defendants deny generally and 
specifically each and every allegation therein con- 
tained aud the whole thereof. 


WUT. 

Referring to Paragraph IX of plaintiff’s first 
cause of action defendants adinit each and every al- 
legation therein contained except that they deny that 
the plaintiff herein is the duly elected, qualified and 
acting Trustee in Bankruptcy for the Estate of Ve- 
raco, Ine. 


Answering Plaintiff’s Second Cause of Action 
Herein Defendants Admit, Deny and Allege as 
Follows: 

i 
Referring to Paragraph I of plaintiff’s second 
eause of action defendants answer said paragraph 
in the same manner and with the same force and 
effect as they answered Paragraphs J, II, IJI, and 

IX of plaintiff’s first cause of action, as though 

fully set forth herein again. 


ale 
Referring to Paragraph II of plaintiff’s second 
eause of action defendants deny that the bank- 
rupt, Veraco, Ine., purchased and dealt with mer- 
chandise on credit; except as expressly denied, de- 
fendants admit each and every allegation contained 
in said paragraph. 
etal: 
Referring to Paragraph IV of plaintiff’s second 
cause of action defendants deny that the transfer 
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complained of was not made in the ordinary and 
regular course of business, but allege that said 
transfer was in fact made in the ordinary and 
regular course of business; except as expressly 
denied, defendants admit each and every allegation 
therein contained. [41] 


TV. 

Referring to Paragraph V of plaintiff's second 
eause of action defendants allege that they have in- 
sufficient information or belief on the subject suf- 
ficient to enable them to answer the allegations of 
said paragraph and placing their denial on that 
ground deny generally and specifically each and 
every allegation therein. 

Ne 

Referring to Paragraph VI of plaintiff’s second 
cause of action defendants deny generally and spe- 
cifically each and every allegation therein contained 
and the whole thereof. 


wae 
Referring to Paragraph VII of plaintiff’s second 
cause of action defendants admit all of said para- 
graph except that defendants deny said transfer 
was fraudulent and void or is fraudulent and void 
as to plaintiff herein. 


Answering Plaintiff’s Third Cause of Action 
Herein Defendants Admit, Deny and Allege as 


Follows: 
AE 


Referring to Paragraph I of plaintiff’s third 
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cause of action defendants answer said paragraph 
in the same manner and with the same force and 
effect as they answered Paragraphs I, II, [11 and 
IX of plaintiff’s first cause of action as though 
fully set forth herein again. 


I. 

Referrmg to Paragraph II of plaintiff’s third 
cause of action defendants deny that the bankrupt 
Veraco, Inc., purchased and dealt with merehandise 
on credit; except as expressly denied defendants 
admit each and every allegation contained in said 
paragraph. 

IDE, 

Referring to Paragraph UI of plaintiff’s third 
cause of action defendants deny that the transfer 
complained of was not in the regular course of 
business, but allege that said transfer was in fact 
made in the ordinary and regular course of busi- 
ness; except as [42] expressly denied, defendants 
admit each and every allegation contained in said 
paragraph. 

IV. 

Referring to Paragraph V of. plaintiff’s third 
eause of action defendants allege that they have in- 
sufficient information or belief on the subject suf- 
ficient to enable them to answer the allegations of 
said paragraph and placing their denial on that 
eround deny generally and specifically each and 
every allegation therein. 


Mie 
Referring to Paragraph VI of plaintiff’s third 
cause of action defendants deny generally and spe- 
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cifically each and every allegation therein con- 
tained and the whole thereof. 


VI. 

Referring to Paragraph VII of plaintiff's third 
cause of action defendants deny generally and spe- 
cifically each and every allegation therein con- 
tained and the whole thereof. 


Answering Plaintiff’s Fourth Cause of Action 
Herein Defendants Admit, Deny and Allege 
as follows: 

le 
Referring to Paragraph I of plaintiff’s fourth 
cause of action defendants answer said paragraph 
in the same manner and with the same force and 
effect as they answered paragraphs I, Uf, IIT and 

IX of plaintiff’s first cause of action, as though 

fully set forth herein again. 


II, 

Referring to Paragraph II of the fourth cause 
of action, defendants deny that the bankrupt, Ve- 
raco, Inec., purchased and dealt with merchandise on 
credit ; except as expressly denied defendants admit 
each and every allegation contained in said para- 
graph. 

ie 

Referring to Paragraph ITT of plaintift’s fourth 
cause of [43] action, defendants admit each and 
every allegation therein contained except that de- 
fendants deny that the value of the stock in trade, 
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fixtures and equipment was the sum of $18,727.55; 
Defendants further deny that the transfer com- 
plained of was not in the ordinary and regular 
course of business and allege that said transfer 
was in fact made in the ordinary and regular course 
of business. 

TV. 

Referring to Paragraph TV of plaintiff’s fourth 
eause of action defendants admit each and every 
allegation there contained except that defendants 
deny said transfer was fraudnlent and void as to 
creditors of the vendor and deny that said transfer 
is null and void as to plaintiff herein and further 
deny that any such statements were required bv 
Section 5832 or any other section of the Washing- 
ton Bulk Sales Law. 

V. 

Referring to Paragraph V of plaintiff’s fourth 
cause of action defendants allege that they have in- 
sufficient information or behef on the subject suf- 
ficient to enable them to answer the allegations of 
said paragraph and placing their denial on that 
eround deny generally and specifically each and 
every allegation therein. 


Answering Plaintiff’s Fifth Cause of Action Herein 
Defendants Admit, Deny and Allege as follows: 


itr 
Referring to Paragraph I of plaintiff’s fifth 
‘ause of action defendants reassert each and every 
admission, denial and allegation of defendants’ an- 
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swer to plaintiff’s first, second, third and fourth 
causes of action and mecorporate the same as though 
fully set forth herein again. 


TT. 

Referring to Paragraph II of plaintiff’s fifth 
eause of action defendants deny that they took pos- 
session of or collected the accounts receivable re- 
ferred to in said paragraph; that defendants have 
insufficient information and belief to determine 
whether profits [44] were made from the operation 
of said places of business and placing their denial 
on that ground deny generally and specifically said 
allegation. 

Abe 

Referring to Paragraph II! of plaintiff’s fifth 
cause of action defendants deny generally and spe- 
cifically each and every allegation therem con- 
tained and the whole thereof. 


Answering Plaintiff’s Sixth Cause of Action 
Herein Defendants Admit, Denv and Allege as 
follows: 

dis 
Referring to Paragraph | of the sixth cause of 
action defendants reassert each and every admis- 
sion, denial and allegation of defendants’ answer to 
plaintiff’s first, second, third and fourth causes of 
action and incorporate the same as though fully 
set forth herein again. 
I. 
Referring to Paragraph IT of plaintiff’s sixth 
cause of action defendants deny generally and spe- 
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cifically each and every allegation therein con- 
tained; except that defendants admit the defendant 
Lewis Autrey was an officer and director of Autrey 
Brothers, Inc., on November 5, 19538, and November 
Hey 1953, 

JUL. 

Referring to Paragraph III of plaintiff’s sixth 
cause of action defendants deny each and every 
allegation contained therein except that defendants 
admit that defendant Lewis Autrey was authorized 
to sign and draw checks on a bank account of the 
bankrupt located at the Bank of America, West- 
chester Branch, Los Angeles, California. 


IV. 

Referring to Paragraph IV of plaintiff’s sixth 
eause of action, defendants deny generally and spe- 
cifically each and every allegation therein con- 
tained except that defendants admit that the bank- 
rupt Veraco, Inc., was a sales outlet of defendant 
Autrey Brothers, Inc. [45] 


V. 

Referring to Paragraph V of plaintiff’s sixth 
cause of action defendants deny generally and spe- 
cifically each and every allegation therein con- 
tained and the whole thereof. 


Will 
Referring to Paragraph VI of plaintiff’s sixth 
eause of action defendants deny generally and spe- 
cifically each and every allegation therein con- 
tained and the whole thereof. 
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VII. 

Referring to Paragraph VII of plaintiff’s sixth 
cause of action defendants deny generally and spe- 
cifically each and every allegation therein con- 
tained and the whole thereof. 


VEL. 

Referring to Paragraph VIII of plaintiff’s sixth 
cause of action defendants deny generally and spe- 
eifically each and every allegation therein con- 
tained and the whole thereof. 


TX. 

Referring to Paragraph LX of plaintiff’s sixth 
cause of action defendants allege that they have in- 
sufficient information or belief on the subject suf- 
ficient to enable them to answer the allegations of 
said paragraph and placing their denial on that 
ground deny generally and specifically each and 
every allegation therein. 


And for a Second, Separate and Affirmative De- 
fense to the First, Second, Third, Fourth, Fifth 
and Sixth Causes of Action Stated by Plain- 
tiff, Defendants Allege as follows: 


I. 

That on or about the 15th day of June, 1952, it 
was agreed by and between Vernon W. Autrey on 
behalf of the bankrupt Veraco, Inc., and Lewis B. 
Autrey on behalf of defendant Autrey Brothers, 
Inc., that said defendant would furnish goods, 
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wares and merehandise to said bankrupt on con- 
sigument for sale to the public. [46] 


it. 

That defendant furnished to the bankrupt all 
goods, wares, and merchandise used and sold by 
said bankrupt prior to November 5, 1953, except for 
certain minor accessories; that said bankrupt was 
to pay for the goods, wares and merchandise so 
furnished by defendant by depositing the proceeds 
of each and every retail sale in a bank account 
maintained at the Bank of America, Westchester 
Branch, Los Angeles, California, Lewis B. Autrey 
to have the power to withdraw funds from that 
bank account in order to compensate Autrey Broth- 
ers, Inc., for the cost of the goods, wares and mer- 
chandise consigned to and sold by the bankrupt. 


ITI. 

That said bankrupt sold said consigned goods, 
wares and merchandise to the public at a profit, but 
did not deposit said proceeds in said bank account 
nor compensate said Autrey Brothers, Inc., for said 
sold goods; that on the 5th day of November, 1953, 
the bankrupt was indebted to defendants in excess 
of the sum of $95,000.00. 


IV. 

That on or about November 5, 1953, Veraco, Inc., 
Vernon W. Autrey and defendants entered into a 
written contract, a copy of which is attached hereto, 
marked ‘‘Exhibit A’’ and incorporated herein by 
reference; that on or about November 16, 19538, the 
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bankrupt, Vernon W. Autrey and defendants en- 
tered into a supplemental agreement which 
amended and supplemented the agreement of No- 
vember 5, 1953, a copy of which is attached hereto, 
marked ‘‘Exhibit B’’ and incorporated herein by 
way of reference. 
Xe 

That the defendants, and each of them, have at all 
times done and performed all of the stipulations, 
conditions and agreements stated in said contract 
to be performed on their part at the time and in 
the manner therein specified. [47] 


WAL 
That the goods, wares and merchandise remain- 
mg in each and every retail outlet transferred pur- 
suant to said agreement were on consignment 
thereto; that title to said goods, wares and merchan- 
dise remained in and was in Autrey Brothers, Inc., 
at the time of said transfer. 


VIL. 

That by reason of the premises said transfers 
are not subject to the Bulk Sales Acts of the States 
of Oregon, Washington, Utah and California as 
charged by plaintiff in his complaint; that said 
transfers were not and are not fraudulent and void, 
under said acts nor under Section 67(d) of the 
National Bankruptey Act. 
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And for a Third, Separate and Affirmative Defense 
to Plaintiff’s First, Second, Third, Fourth and 
Fifth Causes of Action, Defendants Allege as 
follows: 

iB 
Defendants incorporate allegations I, II, LI, IV, 

V and VI of their second affirmative defense as 

though fully set forth herein again. 


je 

That the bankrupt, acting through its president, 
Vernon W. Autrey, fraudulently concealed and di- 
verted the funds due to Autrey Brothers, Inc., as 
consignor from the sale of said consigned merchan- 
dise; that the defendant Autrey Brothers, Inc., con- 
tinued to consign goods, wares and merchandise to 
the said bankrupt during the time period in which 
said diversion was taking place. 


ITT. 

That by virtue of Section 2224 of the Civil Code 
of the State of California and by force of law the 
said diversion constituted the bankrupt the invol- 
untary or constructive Trustee of said funds, and 
all other assets of said bankrupt for the benefit of 
the defendants and constituted the defendants the 
equitable owner thereof. [48] 


1AVE 
That a transfer of property to the equitable 
owner thereof is not in violation of the Bulk Sales 
Acts of the States of Oregon, Washington, Utah 
and California. 
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And for a Fourth, Separate and Affirmative De- 
Heise “tO Plamtitt's, First, Second, Third, 
Fourth and Fifth Causes of Action, Defend- 
ants Allege as follows: 


ae 
That the defendants obtained the transfers al- 
leged by plaintiff to be fraudulent in good faith 
without notice and for a valuable consideration. 


JO 

That the Times-Mirror Company alleged by 
plaintiff to be the ereditor whose rights plaintiff 
is exercising under Section 70(e) of the National 
Bankruptcy Act had knowledge of and acquiesced 
in said transfer. 

Gl 

That in reliance upon the knowledge and aequi- 
escence of said Times-Mirror Company in said 
transfer defendants expended sums they otherwise 
would not have, in improving upon the subjects 
which plaintiff alleges to have been fraudulently 
conveyed. 

iy, 

That by reason of said knowledge and acquies- 
cence of the Times-Mirror Company and by reason 
of said reliance by derendants plaintiff is estopped 
from asserting the invalidity of said transfers. 
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And for a Hifth, Separate and Affirmative Defense 
to Plaintiff’s First, Second, Third, Fourth, and 
Fifth Causes of Action, Defendants Allege as 
follows: 

te 


Defendants incorporate allegations I, I, L11, IV, 
V and VI of their second affirmative defense as 
though fully set forth again. [49] 


LT 


That in accordance with said supplemental agree- 
ment dated November 16, 1953, and in particular 
Paragraph IV thereof referring to the balance of 
monies due to defendants: said defendants at- 
tempted and requested the bankrupt and Vernon 
W. Autrey to mect with them for the purpose of 
making an accounting to determine the balance due 
them, the defendants, under said contract and the 
bankrupt and Vernon W. Autrey failed and refused 
to meet for the purpose of making such accounting. 


in 


That accordingly on January 6, 1954, defendants 
made an accounting and determined that said sum 
due to them under the terms of ‘‘Exhibit A’? and 
“Exhibit B’’ is $54,962.28. 


IIe 
That said sum was due, owing and unpaid at the 
time Veraco, Inc., was adjudged bankrupt and is 
still due, owing and unpaid. 
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V. 

That the defendants are informed and_ believe 
and on the basis of such information and_ belief 
alleged that the defendants are the largest creditors 
of the bankrupt; that as such the defendants were 
entitled to the notice prescribed by the terms of 
Section 58(a) (8) of the National Bankruptcy Act. 


Bae 
That the first meeting of creditors of the bank- 
rupt was held August 30, 1954, at which time the 
plaintiff herein was elected Trustee; that the de- 
fendants were not given the notice required under 
Section 58(a) of the National Bankruptey Act of 
said meeting. 
NOE 
That by reason of the said failure to give defend- 
ants said notice the actions taken at said meeting 
in electing plaintitf Trustee were null and void and 
of no force or effect. [50] 


Venne 
That by reason of the premises the plaintiff 
herein lacked capacity to commence and lacks ca- 
pacity to prosecute this action. 


And for a Sixth, Separate and Affirmative Defense 
to Plaintiff’s Second, Third, Fourth and Fifth 
Causes of Action, Defendants Allege as follows: 


1m 
Defendants incorporate allegations I, IJ, IIT, IV 
and V of their second affirmative defense as though 
fully set forth herein again. 
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Jide 
That the transfer made pursuant to said agree- 
ments constitute a preference by Veraco, Inc., to its 
creditors, the defendants herein, and that said pref- 
erence does not constitute a frandulent conveyance 
under the Bulk Sales Act of the States of Oregon, 
Washington and Utah. 


And for a Seventh, Separate and Affirmative De- 
fense to Plaintiff’s Fourth and Fifth Causes 
of Action, Defendants Allege as follows: 


iF 
Defendants incorporate allegations I, LI, II, and 
IV of their second affirmative defense as though 
fully set forth herein again. 


ie 

That defendants are informed and believe and 
based upon such information and belief allege that 
the Times-Mirror Company, the creditor whose 
rights plaintiff is exercising under Section 70(e) 
of the National Bankruptcy Act, rendered services 
as distinguished from the furnishing of goods, 
wares and merchandise, to the bankrupt. 


III. 

That said Times-Mirror Company is not a ered- 
itor protected under the terms of the Bulk Sales 
Laws of the States of Washington, Oregon, Utah 
and California. [51] 
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And for an Eighth, Separate and Affirmative De- 
fense to Plaintiff’s First, Second, Third, 
Fourth, Fifth and Sixth Causes of Action, De- 
fendants Allege as follows: 


ip 


That defendants are informed and believe and 
based upon such information and belief allege that 
at all times sinee the month of December, 1949, the 
bankrupt, Veraco, Ine., has been and still is a corpo- 
ration organized and existing under and by virtue 
of the laws of the State of California, and that sub- 
stantially all, if not all, of the eapital stock of 
Veraco, Inc., was and is owned and controlled by 
Vernon W. Autrey, who at all times mentioned 
herein was and is an officer and director of said 
bankrupt. 

ick 

That defendants are informed and believe and 
based upon such information and belief allege that 
the said bankrupt in such a way and manner as to 
the said bankrupt in such a way and maner as to 
constitute said corporation his, the said Vernon W. 
Autrey’s, alter ego. 

EET, 

That defendants are informed and believe and 
based upon such information and belief allege that 
if said Vernon W. Autrey is made Hable for the 
debts of said bankrupt, the assets of said bank- 
rupt’s Estate will exceed its liabilities. 
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PVs 
That by reason of said dealing the personal assets 
of said Vernon W. Autrey, ought, in fairness and 
in equity, to be applied to the payment of the debts 
of the bankrupt, Veraco, Inc., before the Estate of 
said bankrupt attempts to enforce alleged causes 
of action against the defendants herein. 


And for a Ninth, Separate and Affirmative De- 
fense to Plaintiff’s Sixth Cause of Action, De- 


fendants allege as follows: [52] 


[. 

That if the transfers complained of by plaintiff 
were fraudulent under the provisions of Section 
67(d) of the National Bankruptcy Act, defendants 
allege that said defendants were and are good faith 
bona fide purchasers of the assets transferred for a 
present fair equivalent value. 


abil 
That 1f the consideration given by defendants is 
determined to be less than fair, said defendants 
allege their night to retain the property so trans- 
ferred as security for repayment as provided in 
Section 67(d) (6) of the National Bankruptey Act. 


Counter-Claim 


For counter-claim against plaintiffs, defendants 
complain and allege: 
I. 
Defendants incorporate Paragraphs I, II, ITI, 
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IV, V, and VI of the second affirmative defense as 
though fully set forth herein again. 


ce 
That there is now due, owing and unpaid to de- 
fendants, the sum of $54,962.28, from the bankrupt, 
Veraco, Ine. 


Wherefore, defendants pray: 
1. That plaintiff take nothing by his action; 


2. That defendants be awarded their costs of 
suit; 

3. That the bankrupt, Veraco, Inc., be declared 
the alter ego of Vernon W. Autrey and that said 
Vernon W. Autrey be made liable for the debts and 
habilities of said bankrupt; 

4. For judgment against the said Veraco, Ine., 
and its alter ego, Vernon W. Autrey, in the sum of 
$54,962.28, together with interest from the due date 
therein; and [53] 

5. For such other and further relief as to the 
Court seems just and proper. 

ZEMAN, HERTZBERG & 
SCHEKMAN, 


By /s/ [Indistinguishable], 
Attorneys for Defendants. 


06 Autrey Brothers, etc., vs. 
EXHIBIT “A” 
Memorandum Agreement 


November 95, 1953. 


Lewis Autrey and Vernon Autrey hereby agree as 
follows: 


1. Each releases the other from the interest that 
each has or may have in the businesses known 
as Autrey Bros., Inc., dba Sleep E Z Mattress Co. 
and Veraco, Inc. 


2. Vernon Autrey hereby agrees to deliver the 
possession to Lewis Autrey the following stores as 
of November 9, 1953: 


(a) 2089 W. Pico, Los Angeles. 
(b) 17118 Bellflower Blvd., Bellflower. 
(c) 11950 KE. Garvey Bivd., El Monte. 
(d) 8508S. Main St., Salt Lake City. 
(this as soon as possible but not later 
than November 15, 1953.) 


3. Vernon Autrey hereby agrees that he is in- 
debted to Lewis Autrey in the sum of approxi- 
mately $95,000.00. 


4. Lewis Autrey agrees to credit Vernon Autrey 
with the book value of merchandise contained in the 
above stores, including trucks and equipment at fair 
market value. 


Ee 


5. The balance, if any, to be paid in the follow- 
ing manner: $7,000.00 by Nov. 10, ’53; $7,000.00 by 
Nov. 16, 53; $7,000.00 by Nov. 21, ’53. 
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6. The balance, if any, to be paid in twelve 
equal monthly payments. 


7. Vernon Autrey to discontinue the use of the 
name Sleep E Z Mattress Co. within six months of 
this date. 


8. Vernon Autrey to pay all bills incurred as to 
each store as of the date of delivery of possession. 


9. Wherever the name Vernon Autrey appears 
herein the name Veraco, Inc., is likewise included. 


VERNON W. AUTREY. 


As to leases on the stores mentioned, Lewis Au- 
trey agrees to save and hold harmless Vernon Au- 
trey as to any future liability. 


Likewise, wherever the name Lewis Autrey ap- 
pears herein the name of Autrey Bros., Ine, dba 
Sleep E Z Mattress Co. is ineluded. 


All parties hereto hereby agree not to molest each 
other or cause any trouble for each other. 


All bills that may be due m any of the stores 
incurred by Vernon Autrey must be paid by him. 


Dated at Santa Monica this 5th day of Novem- 
ber, 1953. 
/sf LEWIS B. AUTREY, 


/3s/ VERNON W. AUTREY. 
Witnessed by: 

SAMUEL SCHEKMAN, 

ROBERT SILVER. [55] 
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Supplemental Agreement 
November 16th, 1953. 


Supplementing agreement entered into on No- 
vember 5, 1953, by and between the parties signa- 
tory hereto, it is agreed as follows: 


1. That in addition to the stores enumerated in 
paragraph (2) of the agreement of November 5th, 
1953, the following stores shall be mmeluded: 


e. 2800 N. E. Sandy Blvd., Portland, Oregon. 
f. 53118. Tacoma Way, Tacoma, Washington. 
ge. 7808 Aurora Blvd., Seattle, Washington. 


2. Lewis B. Autrey agrees to credit Vernon W. 
Autrey with the following, in addition to credits 
agreed upon in paragraph (4) of the agreement of 
November 5th, 1953; 


HP RG peut Glas Vele sto creer meg ere cnn eee € 1,100.00 
STIS), (5 acter ae ne ee eee 1,500.00 
A Giltitye ine en CliS. (ome netic pee 3,000.00 
Comers 017 kn Clhseeee eine) eeerree 500.00 
WittliiseDenOsi(s: aes eee 200.00 
Reserves with Finance Co........... 5,000.00 
Hine Crit Olav LON CS \cleewre nn oo ce 24,000.00 


Provided, however, that the figures may be adjusted 
to conform to actual figures determined upon the 
taking of physical inventory at book value, and the 
verification of the utihty deposits and reserves with 
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the finance companies. All the other figures are 
agreed upon. 


3. Lewis 3. Autrey agrees to pay all bills now 
due for advertising, current taxes, payroll and op- 
erating expenses and to deduct said payments from 
the credit determined as above. Contingent taxes 
from past operations shall be paid by Vernon W. 
Autrey. 


4. In consideration of the above, the said Ver- 
non W. Autrey shall not be required to make anv 
further payments as provided for in paragraph (5) 
of the agreement of November 5th, 1953, but the 
balance if any, shall be paid in 12 equal monthly 
installments as provided in paragraph (6) of said 
agreement. Said payments to start 30 days after 
agreement between the parties of the correctness of 
the final statement. [56] 


5. Paragraph (8) of the agreement dated Novem- 
ber 5th, 1953, shall not apply as to the three stores 
herein enumerated. 


6. In all other respects the agreement entered 
into on November 5th, 1953, shall be and remain in 
full force and effect. 


Dated at Beverly Hills, California, this 16th day 
of November, 1953. 


/3/ LEWIS B. AUTREY, 
/s/ VERNON W. AUTREY. 
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Witnessed by: 
/s/ ROBERT SILVER, 
/s/ HARRY TRAUB. 


Duly verified. 
Affidavit of service by mail attached. 
[Endorsed]: Filed December 6, 1954. [57] 


[Title of District Court and Cause. ] 


AMENDED AND SUPPLEMENTAL 
COMPLAINT 


The plaintiff for his cause of action, leave having 
first been obtained to file an amended and supple- 
mental complaint joining Sleep E-Z Mattress Co., 
a California corporation, as an additional party 
defendant, complains of the defendants and alleges: 


is 
That he reiterates and restates each and every 
allegation, statement and charge contained in his 
First to Sixth Cause of Action, inclusive, as set 
forth in the plaintiff’s original complaint, and 
makes them and each of them a pait hereof by ref- 
erence to the same extent and with the same effect 
as though each and every one of said causes of ac- 
tion were specifically set [61] forth herein. 
Nt 


That at all times subsequent to October 19, 1954, 
the defendant Sleep E-Z Mattress Co., was, since 
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has been and still is a corporation organized and 
existing under and by virtue of the laws of. the 
State of California, and that all of the eapital stock 
in said defendant Sleep H-Z Mattress Co. is owned 
and controlled by the defendants Autrey Brothers, 
Ine., Lewis Autrey and Stella Autrey. 


, 

That the defendant Sleep E-Z Mattress Co. was 
incorporated by the defendants, Autrey Brothers, 
Ine., Lewis Autrey and Stella Autrey, after the 
above-entitled action had been filed in this Court 
and summons issued, and that said defendant Sleep 
E-Z Mattress Co. is wholly owned and controlled 
by the defendants Autrey Brothers, Ine., Lewis 
Autrey and Stella Autrey, and the actual manage- 
ment of its business is under the domination and 
control of the defendant Lewis Autrey, who is also 
known as Buster Autrey. 


TV. 

That the defendant Lewis Autrey was subpoenaed 
to give his deposition in the above-entitled action at 
the office of Craig, Weller & Laugharn, 817, 111 
West 7th Street, Los Angeles, California, on De- 
cember 15, 1954, at the hour of 10:00 a.m. on said 
date; that at the request of the defendants, the tak- 
ing of said deposition was continued to December 
pe, 1954,-34.10:00 a.m. 

We 

That said deposition was partially taken on De- 

cember 22, 1954, and was adjourned to January 6, 
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1955, for the purpose of giving the defendant Lewis 
Autrey an oportunity to produce certain records 
which he did not have with him on December 22, 
1954; that during the recess in the taking of said 
deposition, [62] the defendants herein, Autrey 
Brothers, Inc., Lewis Autrey and Stella Autrey, 
caused a transfer to be made of all of the retail 
stores set forth in the original complaint filed 
herein to Sleep E-4 Mattress Co. entirely without 
consideration, and with the intent and purpose on 
the part of said defendants and said Sleep E-Z 
Mattress Co. to hinder, delay or defraud creditors 
of the bankrupt, Veraco, Ine., and the plaintiff 
herein as Trustee in bankruptey for its bankrupt 
estate, and for the purpose of rendering any judg- 
ment obtained by the plaintiff herein against said 
defendants Autrey Brothers, Inc., Lewis Autrey 
and Stella Autrey ineffective; that said transfer of 
said retail outlets was made on or about January 
1, 1955, and was made pursuant to a conspiracy, 
confederation and common design on the part of 
the defendants, Autrey Brothers, Inc., Lewis Au- 
trey and Stella Autrey and the Sleep E-Z Mattress 
Co. to hinder, delay or defraud the plaintiff hereim 
and the creditors of Veraco, Ine. 


And for a Second and Separate Cause of Action as 
Amended, Plaintiff Alleges: 


ie 
That he reiterates and restates each and every 
allegation, statement and charge contained in the 
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first cause of action in this amended complaint, 
and makes them a part hereof by reference. 


10b 

That further pursuant to the conspiracy, confed- 
eration and common design set forth in plaintiff's 
amended complaint, the defendants Lewis Autrey, 
Stella Autrey and Autrey Brothers, Inc., caused 
the home situated in the County of Los Angeles, 
State of California, owned by the defendants 
Lewis Autrey and Stella Autrey, on which they had 
a homestead declaration in the amount [63] of 
$12,500.00, and which was encumbered by a trust 
deed in the sum of $2,500.00, to be further eneum- 
bered by borrowing #5,000.00 in cash thereon, and 
placing a subsequent trust deed thereon, and bor- 
rowed the additional sum of $30,000.00 on real prop- 
erty owned and controlled by the defendant Autrey 
Brothers, Inc., and concealed or secreted the cash 
derived from said loans, all for the purpose of ren- 
dering said defendants proof against execution to 
enforce any judgment which might be obtained by 
the plaintiff herein against them, the said defend- 
ants. 

IT. 

That plaintiff fears that unless a Receiver is ap- 
pointed to take possession of the assets of the de- 
fendants herein, said defendants will further en- 
cumber, dissipate or otherwise dispose of the assets 
belonging to them or to the Sleep E-Z Mattress 
Co., Inc., for the purpose of rendering any judg- 
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ment which this Court might make, empty and in- 
effectual. 


Wherefore, plaintiff prays judgment against the 
defendants and each of them as follows: 


1. On the first cause of action for the sum of 
420,346.03, together with interest on said sum from 
November 5, 19538, at 7% per annum. 


2. On the second cause of action for the sum of 
$15,395.36, with interest on said sum from Novem- 
ber 5, 1953, at 7% per annum. 


3. On the third cause of action for the sum of 
$21,846.68, together with interest on said sum from 
November 16, 1953, at 7% per annum. 


+. On the fourth cause of action for the sum of 
$18,727.55 at the rate of 7% per annum from No- 
vember 16, 1953, at the rate of 7% per annum. 


5. On the fifth cause of action, that in the event 
judgment is rendered in favor of the plaintiff, an 
accounting be [64] had between the plaintiff and 
defendants herein, and a Master be appointed to 
take such account and ascertain the amount due 
plaintiff from the defendants herein under such ac- 
counting, and that the plaintiff have and recover 
judgment against the defendants for the amount 
of such accounting. 


6. On the sixth cause of action, for Judgment 
against the defendants for the sum of $76,315.62, 
together with interest on said sum from November 
16, 1953, at 7% per annum. 
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7. On the first cause of action of plaintiff’s 
amended and supplemental complaint, that the 
iearsterse set forth in Paragraph V of said 
amended supplemental complaint be decreed to be 
null and void, and of no foree and effect as against 
ereditors of Veraco, Inc., and the plaintiff as Trus- 
tee in bankruptey of its bankrupt estate, and by 
reason of the fraudulent conduct on the part of the 
defendants herein, the plaintiff be awarded puni- 
tive damages in the sum of $10,000.00 against the 
defendants and each of them, under the provisions 
of Section 3294 of the Civil Code of California. 


8. On the plaintiff’s second and separate cause 
of action as amended, a Receiver be appointed by 
order of this Court to take possession of the places 
of business transferred to the defendant Sleep E-Z 
Mattress Co., by the defendants Autrey Brothers, 
Ine., Lewis Autrey and Stella Autrey to preserve 
the same against further fraudulent transfers and 
other dispositions by said defendants. 

9, That the plaintiff have such other and further 
relief as the Court may deem just and equitable in 
the premises, and that he have and recover his 
costs and disbursements herein. 

BUCHALTER, NEMER & FIELDS AND 
ORAIG, WELLER & LAUGHARN, 
By /s/ THOMAS 8S. TOBIN, 
Attorneys for Plaintiff. 

Duly verified. 

Lodged February 9, 1955. 

[Endorsed]: Filed March 2, 1955. [65] 
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ANSWER TO AMENDED AND 
SUPPLEMENTAL COMPLAINT 


Comes now the defendant Sleep E-Z Mattress Co., 
a California corporation and answering plaintiff’s 
amended and supplemental complaint on file herein 
admits, denies and alleges as follows, to wit: 


iG 

Answering the allegations of Paragraph I of said 
amended and supplemental complaint, this defend- 
ant denies generally and specifically each, every, all 
and singular the allegations in said paragraph con- 
tained and does hereby incorporate herein by refer- 
ence the answer of the other defendants to the first 
to sixth causes of action, inclusive, as set forth in 
the answer of the other defendants and makes said 
answer a part hereof by reference to the same ex- 
tent and with the same legal foree and effect as 
though each and every one of said answers were 
specifically set forth herein. [67] 


ae 
Answering the allegations of Paragraph IT of 
said amended and supplemental complaint, other 
than admitting the incorporation of Sleep E-Z Mat- 
tress Co., on October 19, 1954, this defendant denies 
generally and specifically each, every, all and sin- 
eular the other allegations in said paragraph con- 
tained. 
JUNE 
Answering the allegations of Paragraph III of 
said amended and supplemental complaint, this de- 
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fendant is without sufficient knowledge, informa- 
tion or belief to enable it to answer the allegations 
of said paragraph and placing its denials upon said 
ground, denies generally and specifically each, 
every, all and singular the allegations in said para- 
graph contained. 

IV. 

Answering the allegations of Paragraphs IV and 
V of said amended and supplemental complaint, 
this defendant is without sufficient knowledge or in- 
formation to enable it to answer the allegations of 
sald paragraphs and based upon said lack of knowl- 
edge, this defendant denies generally and specifi- 
eally each, every, all and singular the allegations 
contained in said paragraphs IV and VY. 


Answering Plaintiff’s Alleged Second and Separate 
Cause of Action, This Defendant Admits, De- 
nies and Alleges as follows, to wit: 


I, 
Denies generally and specifically each, every, all 
and singular the allegations contained in Paragraph 
T of said second alleged cause of action. 


fa 
Denies generally and specifically each, every, all 
and singular the allegations set forth in Paragraph 
II of said second alleged cause of action. 


EE 
Denies generally and specifically each, every, all 
and singular the allegations contained in Paragraph 
IIT of said second alleged cause of action. 
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Wherefore, this defendant prays that plaintiff 
take nothing by his [68] complaint herein and that 
this defendant may be hence dismissed, together 
with judgment for its costs and disbursements of 
suit herein incurred. 

/s/ BERTRAM H. ROSS, 
Attorney for Defendant Sleep E-Z Mattress Co., a 
California Corporation. 


Duly verified. 
Affidavit of service by mail attached. 
[Endorsed]: Filed March 22, 1955. [69] 


In the District Court of the United States, 
Southern District of California, Central Division 
Civil No. 17354-TC 


FRANK M. CHICHESTER, as Trustee in Bank- 
ruptey for the Estate of Veraco, Inc., dba Air- 
est Mattress Co., Bankrupt, 

Plaintiff, 
Vs. 


AUTREY BROTHERS, INC. LEWIS AU- 
TREY, STELLA AUTREY and SLEEP E-Z 
MATTRESS CO., a Calhfornia Corporation, 

Defendants. 


JUDGMENT AND DECREE FOR PLAINTIFF 
ON PLAINTIFE’S AMENDED AND SUP- 
PLEMENTAL COMPLAINT 

The above-entitled action coming on for hearing 
before the undersigned Judge of the above-named 
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Court on January 11, 1956, at 10:00 a.m. on said 
date, pursuant to notice, the plaintiff appearing in 
person and by his attorneys, Messrs. Craig, Weller 
& Laugharn, Thomas 8S. Tobin of counsel, and 
Buchalter, Nemer & Fields, Murray M. Fields of 
counsel, and the defendants Autrey Brothers, Inc., 
Lewis Autrey, Stella Autrey and Sleep E-Z Mat- 
tress Co., appearing by their attorney, Bertram H. 
Ross, and testimony having been taken and evidence 
having been received, and the Court being fully 
advised in the premises, finds: 


That the bankrupt, Veraco, Inc., was and now is 
a corporation organized and existing under and by 
virtue of the [76] laws of the State of California, 
and doing business in Los Angeles County, State of 
Cahfornia, and elsewhere, as Veraco, Inc., also 
doing business as Airest Mattress Co. 


That at all times herein mentioned, the defend- 
ant Autrey Brothers, Inc., was and is a corporation 
organized and existing under and by virtue of the 
laws of the State of California, and that all, or sub- 
stantially all, of the capital stock of Autrey Broth- 
ers, Inc.. was and is owned and controlled by the 
defendants Lewis Autrey and Stella Autrey who 
were and are husband and wife, and who were and 
are officers and directors of the defendant Autrey 
Brothers, Ine. 

The Court finds that on November 9, 1953, and 
for a long time prior thereto, the bankrupt Veraco, 
Inc., was engaged as a retail merchant selling mat- 
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tresses and other bedding equipment at retail at 
ecrtain stores located at No. 2039 W. Pico Boule- 
vard, Los Angeles, California; 17113 Bellflower 
Boulevard, Bellflower, California; 11950 E. Gar- 
vev Boulevard, E! Monte, California, and with out- 
lets outside of the State of California at No, 2800 
N. E. Sandy Boulevard, Portland, Oregon; 5311 
5S. Tacoma Way, Tacoma, Washington; 7808 Au- 
vora Boulevard, Seattle, Washington, and 850 
South Main Street, Salt Lake City, Utah, and was 
purchasing and dealing with said merchandise on 
credit. 


The Court further finds that in the States of 
California, Oregon, Washington and Utah, there 
were at all times herein mentioned certain statutes 
requiring acts either by publication or notice by 
registered mail to all creditors of a retail merchant 
of a proposed transfer of his stock in trade, or any 
substantial portion thereof, in order to make said 
proposed transfers valid as against existing credi- 
tors, and that in none of the instances of the trans- 
fers hereinafter described were any of said Bulk 
Sales Laws attempted to be complied with by the 
defendants herein, or any of them. [77] 


The Court further finds that on November 9, 
1953, the bankrupt, Veraco, Inc., transferred to the 
defendants Lewis Autrey and Autrey Brothers, 
Tne., the entire stock, fixtures, equipment and trucks 
belonging to the retail stores owned and operated 
by said bankrupt, Veraco, Inc., located at No. 2039 
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W. Pico Boulevard, Los Angeles, California; 
17113 Bellfiower Boulevard, Bellflower, California ; 
11950 E. Garvey Boulevard, El Monte, California. 
and 850 8. Main Street, Salt Lake City, Utah, in re- 
sponse to certain threats made bv the defendant 
Lewis Autrey on behalf of Autrey Brothers, Inc., 
against the president of the bankrupt corporation, 
Veraco, Inc., to falsely accuse him, the said Vernon 
Autrey, of embezzlement and misappropriation of 
funds belonging to Antrey Brothers, Inc., and to 
cause a criminal prosecution to be instituted 
against him in the State of California; that acting 
under duress and over mght, and without compli- 
ance with the provisions of Section 3440 of the 
Ci Code of Califomna imsofar as the Cahforma 
stores were concerned, or with Title 25, Chap. 2, 
See. 1 of the Utah Bulk Sales Law, and with the 
intent and purpose on the part of the bankrupt 
Veraco, Inc., to hinder, delav or defraud its cred- 
itors both present and future, said bankrupt trans- 
ferred the retail outlets hereinbefore described to 
the defendants Autrev Brothers, Inc., and Lewis 
Autrey. 

The Court further finds that on November 16, 
953, the bankrupt Veraco, Inc.. likewise trans- 
ferred retail outlets located at No. 2800 N. EF. 
Sandy Boulevard, Portland, Oregon; 5311 8. Ta- 
coma Way, Tacoma, Washington, and 7808 Aurora 
Boulevard, Seattle, Washington, to the defendants 
Autrey Brothers, Inc., and Lewis Autrey, and that 
at the time that all of said transfers were effectu- 
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ated the bankrupt was indebted to and continu- 
ously since said transfers has been indebted to the 
Times-Mirror Co. of Los Angeles, California, in the 
sum of $2,465.87, no part of [78] which has been 
paid. 


The Cowit further finds that after the above-en- 
titled action was at issue, the deposition of Lewis 
Autrey was taken at the office of Messrs. Craig, 
Weller & Laugharn, attorneys for the plaintiff, 
under the provisions of the Federal Rules of Civil 
Procedure, beginning on December 22, 1954; that at 
the onset of the taking of said deposition, the de- 
fendant Lewis Autrey testified that the merchan- 
dise transferred in accordance with the description 
in the plaintiff’s complaint was merchandise in the 
bankrupt’s place of business on consignment, and 
that he did not have the consignment agreements 
with him but could produce the same at an ad- 
journed hearing of the taking of his deposition; 
that said deposition was accordingly recessed to 
January 6, 1955, to give the defendant Lewis Au- 
trev an opportunity to produce said consignment 
agreements; that on or about the Ist day of Octo- 
ber 19, 1954, while the suit herein was pending, the 
defendants Lewis Autrey and Stella Autrey had 
eaused to be incorporated under the laws of the 
State of California, the defendant Sleep E-Z Mat- 
tress Co., which corporation had no assets and no 
issued capital stock; that during the recess in the 
taking of the deposition of Lewis Autrey, the de- 
fendant Lewis Autrey caused to be transferred 
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all of the heretofore fraudulently conveyed assets 
to the defendant Sleep E-Z Mattress Co., which 
thereupon made another transfer of the same to 
another corporation known as C.A.C. Corporation, 
which subsequently filed a petition in bankruptey 
in the United States District Court for the South- 
ern District of California, has been adjudicated a 
bankrupt and is now in the process of administra- 
tion of this Court. 


The Court further finds that by reason of the 
actions of the defendants herein in transferring 
assets of the bankrupt corporation from one corpo- 
ration to another, owned and controlled by the de- 
fendants herein, creditors of Veraco, Ine., were hin- 
dered, [79] delayed, defrauded and damaged in the 
sum total of $76,315.62, and that by reason of the 
fraud practiced upon creditors of Veraco, Ine., the 
plaintiff is entitled to exemplary damages against 
the defendants under the provisions of Section 3294 
of the Civil Code of California in the sum of 
$10,000.00. 


The Court further finds that a decree seeking to 
avoid said transfers would be useless and fruitless 
inasmuch as the assets so transferred have now 
passed by operation of law to the Trustee in bank- 
ruptcy of the ultimate transferee, C.A.C. Corpora- 
tion, which was not a party to the above-entitled 
action, and that the only relief than can be accorded 
to plaintiff herein is in the form of a money Judg- 
ment against the defendants herein, without preju- 
dice to the rights of the plaintiff herein to file and 
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assert a claim in the bankruptcy proceeding of the 
C.A.C. Corporation, bankrupt, based on this judg- 
ment. 


That the Court further finds that no evidence 
was offered in support of defendants’ counterclaim 
against the plaintiff herein. 


The Court concludes that it has jurisdiction over 
the persons of the defendants herein under and by 
virtue of Section 70(e) of the National Bankruptcy 
Act, and Section 3439.01, et seq. of the Civil Code of 
Galitormia, Vitle 29, Chap, 2, Sections i, 2732 eamel 
4 of the Bulk Sales Law of the State of Utah, Sec- 
tions 79.010, 10.020, 79.030 and 79.040 of the Re- 
vised Statutes of Oregon, and Title 37, Chap. 2, 
Sections 5832, 5833, 5834 and 5835 of Remington’s 
Revised Statutes of Washington, to set aside and 
avoid the transfers hereinbefore complained of; 
and to grant such other and further relief as the 
Court may deem just and equitable in the event void 
transfers take place in violation of said Bulk Sales 
Laws. 


The Court concludes that the plaintiff is entitled 
to judgment against the defendants, and each of 
them, in the sum [80] total of $86,315.62 actual and 
exemplary damages, together with interest on said 
sum at the rate of 7% per annum from the date of 
the filing of the above-entitled action, together with 
all of the plaintiff’s costs and disbursements herein, 
to be taxed and allowed by the Clerk of this Court, 
and that judgment should be entered accordinely. 
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In consideration of the foregoing, and on motion 
of Messrs. Craig, Weller & Laugharn, Thomas 8S. 
Tobin of counsel, and Buchalter, Nemer & Fields, 
Murray M. Fields of counsel, it is 


Ordered, Adjudged and Decreed, that the plain- 
tiff have and recover judgment against the defend- 
ants, and each of them, in the sum of $86,315.62, 
together with interest on said sum from the date 
of the filing of the original complaint herein at the 
rate of 7% per annum, together with all of the 
plaintiff’s costs and disbursements herein to be 
taxed and allowed by the clerk, and defendants’ 
counterclaim to be denied. 


Done at Los Angeles, in the Southern District of 
California, this 20th day of February, 1956. 


/s/ THURMOND CLARKE, 
United States District Judge. 


To the Defendants Above Named, and to Bertram 
H. Ross, Esq., Their Attorney: 


Please Take Notice that on the 10th day of Feb- 
ruary, 1956, the undersigned attorneys for the 
plaintiff lodged the foregoing judgment and de- 
ervee with Honorable Thurmond Clarke, United 
States District Judge, for signing. Unless you file 
written objections to the signing of the same within 
five (5) days after service of this notice upon you, 
the same will be signed and entered. 
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Dated: February 10, 1956. 
CRAIG, WELLER & 
LAUGHARN, 


By /s/ THOMAS 8. TOBIN, 
Attorneys for Plaintiff. 


Affidavit of service by mail attached. 
Lodged February 13, 1956. 


[Endorsed]: Filed and entered February 20, 
1956. [81] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that Autrey Brothers, 
Ine., Lewis Autrey, Stella Autrey and Sleep E-Z 
Mattress Co., a California corporation, defendants 
above named, hereby appeal to the United States 
Court of Appeals for the Ninth Cireuit from the 
final judgment entered in this action on February 
20th, 1956, and from the whole thereof. 


Dated this 21st day of February, 1956. 


/8/ BERTRAM H. ROSS, 
Attorney for Appellants, Autrey Brothers, Inc., 
Lewis Autrey, Stella Autrey and Sleep K-Z 
Mattress Co., a California Corporation. 


Affidavit of service by mail attached. 
[indorsed]: Filed February 23, 1956. [83] 
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In the United States District Court, Southern 
District of California, Central Division 


ING, lions Civil 


FRANK M. CHICHESTER, as Trustee in Bank- 
ruptey for the Estate of Veraco, Inc., dba Air- 
est Mattress Co., Bankrupt, 

Plaintiff, 
VS. 


AUTREY BROTHERS, INC., LEWIS AU- 
TREY, STELLA AUTREY, and SLEEP E-Z 
MATTRESS CO., a California Corporation, 


Defendants. 
Honorable Thurmond Clarke, Judge Presiding. 


REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 
Appearances : 
For Plaintiff: 
BUCHALTER, NEMER & FIELDS, By 
MURRAY M. FIELDS, ESQ. 
CRAIG, WELLER & LAUGHARN, By 
THOMAS S. TOBIN, ESQ. 
For Defendants: | 
BERTRAM H. ROSS, ESQ. 


Wednesday, January 11, 1956—10 A.M. 


The Clerk: Case No. 17354, Frank M. Chich- 
ester, Trustee in Bankruptcy for the estate of 
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Veraco, Inc., dba Airest Mattress Co., bankrupt, v. 
Autrey Brothers, Inc., et al.. defendants. 

The Court: Do vou want to make a brief state- 
ment before vou start in? 

Mi. Ross: The first thing in order, your Honor, 
T think, is that we should waive a jury trial. 

The Court: Yes, we do that formally. 

Miawikoss= | Yes, your Honor; Tamanted if ona 
record. 

Ma. Tobin: We joim in the waiver, vour Honor. 

The Court: Do vou want to make a brief state- 
ment, Mr. Tobin? 

Mr. Tobin: J think the Court will find this one 
of the most complicated messes the Court has ever 
encountered. 

The Court: From whom do we inherit this one? 

Mr. Tobin: Originally Judge Byrne, and then 
Judge Jertberg. 

The Court: Well, we inherit all of Judge Jert- 
berg’'s. 

This was originally Judge Byrne’s case? 

Mr. Tobin: Originally Judge Byrne’s case. 

Well, in this case, the bankrupt is Veraco, Inc., 
a California corporation. It was owned and econ- 
trolled by some [38*] brothers by name of Autrey. 
Two of the Autrey brothers are Vernon, who is, I 
notice, in the courtroom now, and Lewis Buster, one 
of the defendants, who is also present, of Autrey 
Brouners, (ne. 

Autrey Brothers, Inc., was engaged in the man- 
ufacture of mattresses and bedding. Veraco, Inc., 


*Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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was supposed to be the retail outlet for Autrey 
Brothers, Ine., and conducted a series of retail 
stores. They wound up in bankruptcy, in Referee 
Head’s Court, owing, I believe, around $170,000 
total. 

The examination of the brother Vernon in Ref- 
eree Head’s Court disclosed, according to Vernon 
Autrey, that by means of blackmail Buster Autrey 
had induced Vernon Autrey, who controlled Veraco, 
Ine., to transfer four outlets in California, without 
compliance with the bulk sales law of the State 
of California, to him, and, as I reeall, it was around 
the 6th of November, 1953. 

A few days later, on the 15th of November, 1953, 
using the same pressure and threatening criminal 
prosecution for embezzlement of funds belonging to 
the enterprise, four more stores were transferred. 
These other stores were outside the State; two of 
them were in Washington, one of them was in Ore- 
gon, and one of them was in Salt Lake City, Utah. 
No attempt was made to comply with the bulk sales 
laws of any of those states. They were retail out- 
lets, and in no instance was there any attempt made 
to comply with the bulk sales law. [4] 

We expect to show that after the suit was filed, 
based upon the transfer of these eight retail outlets 
to Autrey Brothers, Inc., this suit was started. 
After the issues were joined, a deposition was taken 
of the defendant Buster Autrey. It was taken at 
our office, and Buster Autrey was represented, and 
the defendant Autrey Brothers, Inc., was repre- 
sented, by Buchalter, Nemer & Fields. 
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Mr. Ross: No, Mr. Tobin. 

Mr. Tobin: I mean by Zeman, Hertzberg & 
Schekman. 

The deposition started, I believe, about the 21st 
of December, 1954. 

In the course of the deposition, Buster Autrey 
swore that, of the stores that were transferred, the 
retail stocks were all consigned merchandise and 
therefore there was no need to comply with the bulk 
sales law, and he could produce the consignment 
agreements. 

The deposition was, accordingly, adjourned for 
two weeks to give him an opportunity to produce 
the consignment agreements he claimed he had. 

In the meantime, during that two weeks adjourn- 
ment of this deposition, we expect to show that 
Buster Autrey made another transfer of the stocks 
in trade from the defendant Autrey Brothers to 
another corporation he had organized in October, 
1954, known as Sleep E-Z Mattress Company. 

We then filed a motion before Judge Byrne to 
join the [5] Sleep E-Z Mattress Company as a 
party defendant, and set that up as an additional 
cause of action and sought to reach the merchan- 
dise. 

We expect to prove that thereafter Buster Au- 
trey disappeared and has been—he never signed 
the deposition that was taken before the notary 
public, whom we will have here, who took the depo- 
sition. We are going to endeavor to get that depo- 
sition in as admissions against interest on the part 
of the defendant Buster Autrey, notwithstanding 
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the fact that he defied the Court, defied the rules 
and everything else, and failed to sign it. 

We have here the representative of the Times- 
Mirror Company and Vernon Autrey as our sole 
witnesses. We do not know where Buster Autrey is. 

Iam going to make my record by calling for him 
for eross-examination under the rule, Section 21(j) 
of the Bankruptcy Act, and we will go ahead and 
proceed as best we can. 

The Court: <All right. 

Do you want to make a statement? 

Mr. Ross: Yes. 

May it please your Honor, Mr. Tobin, my 
brother across the way, is one man I know who calls 
a spade a dirty shovel in the easiest way possible, 
and I think he is stuck. 

In this case we have a legalistic situation. We 
will admit, and offer to stipulate at this point, that 
the stores [6] that were transferred from Veraco 
Corporation to Buster Autrey in November, 1953, 
were transferred without comphance with the bulk 
sales laws of California, Washington, or Oregon. 
There is no question about that. 

We raise this lega] question: that if that be true, 
if that is the essence of the plaintiff’s case, we are 
in a position to show that an existing creditor has 
not been produced and cannot be produced who is 
both a creditor at the time of the transfer and at 
the time of the bankruptcy of Veraco Company. In 
other words, the law is clear, and counsel and I, I 
think, can agree, that a violation of the bulk sales 
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law protects existing creditors but not subsequent 
creditors. 

Now, if counsel can establish the question of ac- 
tual fraud, as contrasted with a failure to comply 
with Section 3440 and other bulk sales laws, then 
subsequent creditors are protected, in which event 
the legal defense that I am stating is not applicable. 

So far as the deposition is concerned, the evi- 
dence will indicate, and it can be produeed, that 
until two months ago Mr. Buster Autrey, the de- 
fendant, was available to the process of this Court. 
It is not our fault that he didn’t sign the deposition. 

I did not become attorney of record in this case 
until long after the depositions were taken. I be- 
heve I became attorney of record in February or 
March of last year. If it [7] was the desire to have 
those depositions completed and filed, there is 
plenty of authority, under the rules, to have com- 
pleted that. 

Tam going to object vehemently to the use of an 
incomplete deposition. Until vesterday afternoon, T 
was not asked to produce Mr. Autrey. Mr. Tobin 
wanted to know if he was available, and I said, ‘‘ As 
far as [ am concerned, I don’t want him as a wit- 
ness myself.”’ 

But our position is completely legalistic. Our po- 
sition is definitely that, under the law, unless the 
Times-Mirror received no payment equivalent to 
the amount owed at the date of the transfers, we do 
not have an existing ereditor within the meaning 
of Moore v. Bay, and I will quote other law later. 
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But that is our position. IT wanted your Honor 
to understand our position. 

The Court: All right. 

Mi Tobin. 

Mr. Tobin: Is the representative of the Times- 
Mirror Company here? 

A Voice: My name is Adams, and I was sub- 
poenaed. I am secretary of the company. I am not 
entirely familiar with the handling of the details 
of billing and so forth. 

The Court: Well have you brought someone? 

Mr. Tobin: Have you brought someone here? 

Mr. Adams: [ have brought Mr. Bradshaw, who 
is the [8] assistant credit manager. He may be able 
to explain matters that I couldn’t. 

Mr. Tobin: I would like to call him then. 

Thank vou. Mr. Adams. 

The Court: Call My. Bradshaw first. 

Mr. Tobin: Yes, vour Honor. 


WILLIAM H. BRADSHAW 
ealled as a witness on behalf of the plaintiff, being 
first duly sworn, was examined and testified as 
follows: 


The Clerk: State your name, please. 
The Witness: William H. Bradshaw. 


Direct Examination 
By Mr. Tobin: 
Q. What is your occupation, Mr. Bradshaw? 
A. Assistant credit manager, Times-Mirror 
Company. 
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(Testimony of William H. Bradshaw.) 

Q. Were you employed by the Times-Mirror 
Company in that capacity on October 11, 1953? 

A. Yes. 

Q. And have you been continuously employed 
by the Times-Mirror Company in that capacity 
ever since? A. Yes. 

@. Are you familiar with the concern known as 
the Veraco Corporation, doing business as Sleep 
E-Z Mattress Company, with its place of business 


at 1490 Calzona, Los [9] Angeles? A; “Yes: 
Q. Did the Times-Mirror Company have an ac- 
count with that corporation? A. Wes. 


Q. Have you brought with you the ledger rec- 
ord of that account from October 11, 1953, to June 
28, 1954? A. Yes. 

Q. And you have it with you? Agneiies, 

Q. Does that cover the Los Angeles Times alone? 

A. No. It covers the 

@. I mean that one statement. 


A. The one statement does. 
Q. Now, turning to the statement of the account 
between Veraco, Ine., and Los Angeles Mirror 


Do vou have that with you? a Ves 

Q. Between what dates does that account cover? 

A. The statement I have here covers the period 
of November 5, 1953, through August 27, 1954. 

Q. And the one covering the Mirror account, 
does that cover advertising that was done in the 
Los Angeles Mirror? A. Yes. 

Q. And does the one that covers the Times ac- 
count [10] represent advertising done in the Los 
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Angeles Times ? A. Yes. 
Q. The Times-Mirror Company is a corporation, 
of course ? A. Yes. 


Q. Organized under the laws of California? 

A. Yes. 

Q. Was this advertising contracted for on open 
account ? en vies: 

Q@. And an open account carried ? 

A. Yes, an open account was carried. 

Q. With the Times-Mirror Company ? 

I will ask you to state whether or not, at any 
time subsequent to October 11, 1953, the bankrupt, 
Veraco, Ine., was caught up and paid up entirely 
with the Times-Mirrory Company on this open ac- 
count? 

Mr. Ross: To which we object on the grounds 
that it is incompetent, irrelevant and immaterial, 
your Honor. 

The Court: I will overrule the objection. 

You may answer. 

The Witness: Prior to October 11, 1953? 

Q. (By Mr. Tobin): No, any time after Oc- 
tober 11, 1953, until the date of bankruptcy, which 
occurred on August 10, 1954, was that account ever 
balanced ? 

A. On the Los Angeles Times, the account was 
balanced January 18, 1954, and at the time of the 
expiration of the [11] account there remained, of 
course, an unpaid balance as of June 27, 1954, 

Q. How much was that? A. $8193: 
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(Testimony of William H. Bradshaw.) 

@. How about the Mirror account? What was 
its condition ? 

A. On November 5, 1953, the balance at that 
particular time—this will take a little figuring here. 

The record indicates that on January 11, 1954, 
the November, 1958, balanee was paid, brought to 
a balance. 

Q. Was there any balance carried forward? 

A. And then, from that time on, the continuous 
placements to the date of charging off to bad debt, 
August 27, 1954, leaving an unpaid balance of 
£1 646.54. 

Q. J will ask vou to state whether or not the 
bankrupt, Veraco, Inc., was continuously indebted 
to the Times-Mirror Company, either for advertis- 
ing in the Times or the Mirror, or both, from and 
after November 9, 1953. 

Mr. Ross: ‘lo which we object on the grounds 
that it is a conclusion and opinion of the witness, 
and not the best evidence. The records that have 
been produced are the best evidence. 

The Court: I will overrule the objection and let 
him testify from the records here, to save time. 

Do you want the question? [12] 

The Witness: The record 

The Court: Can you answer it? 

The Witness: The record at the Siirrei this 
particular ledger statement indicates that from this 
November 5, 1953, there was continuous placement, 
with the last advertisement being placed on June 
25, 1954. 
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Q. (By My. Tobin): The question was, Was 
there ever a time from and after November 9, 1953. 
that this bankrupt was squared with the Times- 
Mirror Company ? 

Mr. Ross: That is objected to as incompetent, 
irrelevant, and immaterial under our legal theory, 
if the court please. 

The Court: I will overrule the objection. 

You may answer. 

The Witness: Yes, I believe I previously men- 
tioned, on Veraco, on the Times, the account was 
brought into balance on January 18, 1954, accord- 
ing to the records. 

@ (By Mi. Tobin): And how was it brought 
into balance? 

A. By a payment made January 14 and January 
18, 1954. 

Mr. Tobin: Will you stipulate this is a photo- 
static copy of that account? 

My. Ross: If I may see the original account. 
The witness has testified to entries that do not ap- 
pear on my copy, so I would like to compare them, 
if { may, for just a moment, Mr. Tobin. [13] 

The Court: Certainly. 


(A pause while counsel compare documents.) 


Mr. Ross: May I ask a question on voir dire? 
The Court: Yes. 
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Voir Dire Examination 
By Mr. Ross: 


Q. The entry of August 20, 1954, is a charge- 
off entry ? A. That is correct. 

Q. Charging it off as a bad debt? 

A. That is correct. 

Mr. Ross: Under those circumstances, I will 
then stipulate that the documents counsel has 
handed me are photostats of the documents from 
which the witness has testified. 

Myr. Tobin: I would like to offer this open ac- 
eount, if your Honor please, as Plaintiff’s Ex- 
hibit 1. 

The Clerk: Plaintiff’s Exhibit 1. 


(The document referred to, marked Plain- 
tiff’s Exhibit No. 1, was received in evidence.) 


Direct Examination 
(Continued) 
By My. Tobin: 

Q. Has the Times-Mirror Company filed a proof 
of debt in the bankruptcy matter of Veraco, Inc., 
to your knowledge? 

Mr. Ross: We will stipulate that they did, Mr. 
Tobin. [14] 

Mr. Tobin: We will accept the stipulation. 

You may cross-examine. 

Just one more question. 


Irank M. Chichester, etc. 89 


(Testimony of William H. Bradshaw.) 

@. Has the Times-Mirror Company ever been 
paid the balance that is owing it? 

My. Ross: We will also stipulate to that. 

Mr. Tobin: The stipulation is so accepted. 


Cross-Examination 
By Mr. Ross: 


Q. Mr. Bradshaw, Exhibit 1, I believe, is the 
Times account; is that right, sir? 

A. Beg your pardon, sir? 

Q. Exhibit 1 is the transeript of the ledger of 
the Times account; is that right? 

Mr. Tobin: It is really one exhibit, I believe. 

The Witness: That I don’t know. 

Mr. Tobin: Why not make it 1-A and 1-B, for 
convenience of the record? 

The Court: All mght. 


(The documents referred to were marked 
Plaintiff’s Exhibits Nos. J-A and 1-B, respec- 
tively, for identification. ) 


Q. (By Mr. Ross): In other words, the Times 
account consumes two pages, does it not, of ledger 
sheets ? 

A. It is one ledger sheet, completed merely on 
both [15] sides. 

Q. Now, as of November, 1953, am I correct in 
stating that the highest amount of money that was 
due by Veraco to the Los Angeles Times was 
$262.50? 
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A. During the month of November, as I under- 
stand you 
Q. Yes, November, 1953. 
A. the highest balance would be $268.80. 
Q. $268.80 in November of 1953? A. Yes. 
Q. Now, am I fair in stating that from Novem- 
ber, 1953, until June, 1954, that Veraco had paid 
the Times more than the $282.28 figure vou have 
just mentioned ? we I sie 
Mr. Tobin: That is objected to as being imma- 


terial, if the court please. 

Mr. Ross: That is the whole theory of the de- 
fense, your Honor. 

The Court: J will overrule the objection. 

Mr. Ross: Thank you. 

The Court: You may answer. 

The Witness: You mentioned two hundred 
eighty-something dollars, sir. It is $268.80. 

Q. (By Mr. Ross): Taking vour figure of 
#268.80 and amending my question, it 1s true, is it 
not, sir, that between November, 1953, and June, 
1954, that the 'imes-Mirror Company [16] received 
from Veraco more than that sum of money; isn’t 
that corvrect® A. Yes. 

Q. And isn’t it a fact also that you testified 
that as of January 18, 1954, the account was m 
balance ? a Ycs: 

Q. And at that time Veraco owed nothing to 
the Los Angeles Times; is that correct, sir? 

Ae Witateis COPTect. 

Q. Now, turning to the account of the Mirror, 
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which is Exhibit 1-B, would you say that it is eor- 
rect that the highest sum that was due to the Mirror 
as of November, 1953, was $435.96 2 

A. According to this particular ledger sheet, 
that is true. 

Q. Have you any other information, other than 
the ledger sheet? 

A. I don’t have the prior two ledger sheets for 
November. 

Q. Is it also fair to state, Mr. Bradshaw, that 
after November, 1953, and down to June, 1954, the 
Mirror received in remittances from Veraco an 
amount in excess of $435.96 ? 

Mr. Tobin: I make the same objection as I did 
to the last question, that it is immaterial, if the 
course please. 

The Court: I will overrule the objection. [17] 

You may answer. 

The Witness: As I understand your question, 
that payments were received in excess of the amount 
owing at that particular time? 

, (By Mr, Ross): Yes. 

A. That is correct. 

Q. It is also correct, is it not, that as of January 
11, 1954, the account was in balance; isn’t that cor- 
rect? 

A. That I would have to figure out with pencil 
and paper here to determine whether it was. From 
all indications, the payment of January 11, 1954, 
would bring it into balance as of December, 1953. 

Q. Then, as of December, 1952, based upon the 
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payment made in January, 1954, there was a time 
when the account was paid and nothing was owing 
to the Mirror; is that right? 

A. With the January 11th payment, plus credit, 
the account was paid. As I say, I would have to 
figure it out, but from all indications here, just 
looking at it, without putting it on pencil and 
paper, that particular payment, plus a previous 
payment of December 18, 1953, would have cleared 
up the balance as of December, 1953. 

Mr. Ross: Thank you very much. 

T have no further questions. [18] 


Redirect Examination 
By M1. Tobin: 


@. Was there ever any time subsequent to No- 
vember 9, 1953, that Veraco, Inc., didn’t owe the 
Times-Mirror Company anything at all? 

A. I can’t answer that without having the com- 
plete records, sir, which I don’t have with me. 

Q. Well, does your record cover the period be- 
tween November 9, 1953, and the date of bank- 
ruptey, which occurred on August 10, 1954? 

A. From November, 1953, to 

Q. Yes, November 9, 1953. 

A. IL thought you meant prior to that date. 

Q. No. 

A. I am sorry, sir. Would you reask the ques- 


tion, please? 
Mr. Tobin: Would vou read the question, please ? 
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(The reporter read the questions as follows: 
‘*@. Was there ever any time subsequent to 
movember 9, 1953, ihat Meraco, Inc. didn’t 
owe the Times-Mirror Company anything at 
alia) 


The Witness: If I understand vou question, if 
I may, in other words, prior to 

Q. (By Mr. Tobin): No, subsequent to No- 
vember 9, 1953—after November 9, 1953, was there 
ever a time that Veraco, [19] Inc., didn’t owe the 
Times-Mirror Company something ? 

A. On the Los Angeles Times, as of that Janu- 
ary 18, 1954, date, there was nothing owing at that 


particular time. 

Q. How about the Mirror? 

The Court: Well, we will take a short recess, 
Mr. Tobin. You can check with him. He has his 
other man coming in at the rail now. 

We will take a short recess of five or six min- 
utes, and vou can get these figures straightened out. 


(A recess. ) 


The Court: You may take the stand again. 

Did he get everything ? 

Mr. Fields: Not quite everything, but at least he 
has some explanation of the figures before him. 

The Court: You may continue. 

Q. (By Mr. Tobin): I beheve the pending 
question was whether or not, on November 9, 1953, 
or at any time thereafter, the bankrupt, Veraco, 
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Inc., owed the Times-Mirror Company nothing on 
open account. 

A. Do you want me to—just yes or no? 

Q. Yes. AA no Wine, 

Q. I am thinking particularly about that Janu- 
ary, 1954, entry that you testified to, that you said 
balanced it out as far as the Times was con- 
cerned. [20] 

A. Well, in interpreting these ledger sheets here, 
on the Mirror, at no time was the account—there 
was always a halanee due on the particular account 
of two 

Mr. Ross: I move that everything except the 
answer ‘‘No”’ go out as being nonresponsive, if the 


eourt please. 

The Court: Yes, I will let the answer ‘‘No”’ 
remain, and the rest will go out. 

Q. (By Mr. Tobin): In regard to the Times, I 
believe you testified on direct examination that 
there was one time, in January, I believe, of 1954, 
that the Times account had balanced out? 

A. Yes. 

Q. Can you tell us whether or not there had 
been a debit item against the bankrupt prior to 
January 18th which had not yet been posted? 

Mr. Ross: Just a moment. I object to the ques- 
tion on the ground that the documents are in evi- 
dence and they speak for themselves. 

Mr. Tobin: According to the records 

Mr. Ross: It is not the best evidence when the 
documents are before the court. 
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The Court: I will overrule the objection. I will 
let him answer. 

The Witness: Answer the question ? 

The Court: Yes. [21] 

The Witness: On January 18th, where the last 
payment previously mentioned brought it into bal- 
ance, the next posting was an item of January 17, 
1954, for an advertisement in the amount of 
£369.60. 

Q. (By Mr. Tobin): That is $369.60? 

A. $369.60. That particular January 17th post- 
ing, which, according to the books, should have been 
posted prior to the January 18th occasion, would 
have left that amount of balance owing at that pax- 
ticular time. 

Q. And unpaid? A. As an unpaid item. 

Mr. Tobin: That is all. 


Reeross-Examination 
By Mr. Ross: 


Q. Mr. Bradshaw, directing your attention to 
Plaintiff’s Exhibits 1 and 1-A, which are photo- 
stats of your ledger sheets, were those records kept 
in the ordinary and due course of business of the 
Times-Mirror Company ? ee Cea 

Q. And the postings of payments were made in 
the course of business, were they not? 

ae Yes. 

Q. Were these accounts kept under your direc- 
tion and supervision? [22] 

A. Yes, indirectly. 


96 Autrey Brothers, etc., vs. 


(Testimony of William H. Bradshaw.) 

Q. What do you mean by that, sir? 

A. As anassistant. The direct supervision would 
be, of course, my superior. 

Q. And who is your superior? 

A. Mr. Sikes. 

Q. So far as you know, no special application 
was made, as to these payments, to any particular 
account; they were merely credited to the account, 
isn’t that correct? 

A. I don’t believe I understand your question. 
‘*No special applieation’’ what? 

Q. There was no special application made that 
any particular payment was in payment of a par- 
ticular indebtedness; in other words, the payments 
were merely credited to the account as a running 


account, isn’t that correct ? A. Yes. 
@. And that was done in the ordinary and due 
course of business? A. Yes, that is correct. 


Mr. Ross: JI have no further questions of Mr. 
Bradshaw. 

Mr Vobin: That is all. 

The Court: You may step down. 

Mr. Tobin: I would hike to call Vernon Autrey 
under Section 21(k) of the Bankruptcy Act. 

The Court: Do you want the people to go [23] 
now? 

Mr. Tobin: He may be excused as far as we are 
eoncerned, your Honor. 

The Court: All right. 

Mr. Autrey. 

My. Ross: May it please the court, at this time, 
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before the witness is sworn, I object to this wit- 
ness being called under Section 21(k) of the Bank- 
ruptey Act. This is a plenary civil action, and the 
witness is either being called as a witness for the 
plaintiff under the general laws of the United 
States or he is not being called for that purpose. 

The Court: I will let him be called. Really, it is 
a close technical point; it is something like Section 
2055. It really doesn’t make anv difference. I will 
let him call him under that section. 


VERNON W. AUTREY 
called as a witness by the plaintiff under the provi- 
sions of Section 21(k) of the Bankruptey Act, 
being first duly sworn, was examined and testified 
as follows: 


The Clerk: State your full name, please. 
The Witness: Vernon W. Autrey. 


Direct Examination 
fsa i. Tobin: 


Q Where do you live? 

A. At 1025 South Orchard Drive, Inglewood, 
California. [24] 

Q. Were you an officer of the bankrupt corpora- 
tion, Veraco, Inc.? 

The Witness: JI would lke to refuse to answer 
any questions today on the grounds that it might 
incriminate or degrade me in certain matters of 
different things, and until I have advice from my 
attorney and have him present. 
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Mr. Tobin: And by whom—— 

The Court: J will overrule the objection. I think 
it is all mght here. This is a civil action. It is not 
going to affect lim in any way. 

You can answer it. 

The Witness: All right. 

What was the question? 

Mr. Tobin: Would you read the question, 
please ? 

(The reporter read the pending question as 
follows: ‘‘Q. Were vou an officer of the bank- 
rupt corporation, Veraco, Inc.?’’) 


The Witness: Yes. 

Q. (By Mr. Tobin): And what kind of busi- 
ness was Veraco, Inc., engaged in? 

A. Retail bedding business. 

Q. And was it a California corporation ? 

A. Yes. 

Q. And what office did you hold in the bank- 
rupt corporation? [25] 

A. Tf was president. 

Q. Over what period of time? 

A. T belteve it was from June, 1952, up until 
the bankruptev, August 10, 1953. 

@. Are vou acquainted with a man by name of 
Lewis Autrey? fee SCS, 

Q. And is he any relative of vours? 

A. Yes. 

Q. Are you acquainted with Stella Autrey ? 

&. “ac 

Q. What relationship is she of yours? 
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A. A sister-in-law. 
Q. And Lewis Autrey is your brother? 
A. My brother, yes. 
Q. And was Autrey Brothers, Inc., a California 


corporation ? A. As far as I knew, it was. 

Q. Do you know who operated and controlled 
Autrey Brothers, Inc. ? A. Yes. 

Q. Who? A. Lewis B. Autrey. 

Q. And who operated and controlled Veraco, 
Ine.? A. Myself. [26] 


Q. And in which part of the business was Au- 
trey Brothers, Ine., active? 

A. Manufacture of the products. 

Q. And in which part was Veraco, Inc., active? 

A. Retailing the products. 

Q@. And whereabouts did Veraco, Ine., have its 
place o1 places of business? 

A. In California, Oregon, and Washington and 
Utah and Arizona. 

Q. Prior to November 9, 1953, did Veraco, Inc., 
have a retail place of business at No. 2039 West 
Pico Boulevard, Los Angeles? A. Yes. 

Q. And did it have a retail place of business at 
No. 17113 Bellflower Boulevard, Bellflower, Cali- 
fornia? 

A. It might have for a week; it was a short 
time. 

Q. But it was prior to November 9, 1953? 

A. Yes. 

Q. And did it have another place of business at 
No. 11950 East Garvey Boulevard, I] Monte? 
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A. Yes, for a short period. 

Q. Did it also have a place of business at Salt 
Lake City? A. Yes. 

Q. Where was it located? [27] 

A. At 450 South Main Street. 

Q. And all four of those places of business were 
engaged in the retail sale of bedding ? 

ee Nes: 

Q. And mattress equipment? 

A. Yes—not equipment, just bedding; mat- 
tresses and box springs and accessories. 

Q. That is what I mean, bedding equipment. 

A. Yes, bedding accessories. 

Q. Now, on November 3, 1953, were these places 
of business transferred to anyone ? 

Mr. Ross: Just a moment. I object on the 
ground that counsel is leading this witness, if the 
Court please. 

The Court: Well, it will shorten it and save 
time. [ will overrule the objection. 

You may answer. 

The Witness: Could T hear the question again? 

Mr. Tobin: Yes. 

Would you read it please. 


(The reporter read the pending question as 
follows. “OO Now on November 2rd ——) 


Mr. Tobin: No, on November 9th. 

The Reporter (Reading): ‘*Q. Now, on Novem- 
ber 9, 1953, were these places of business trans- 
ferred to anyone?” [28] 
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The Witness: Yes, on November 5th they were, 
some of them, transferred. 

Q. (By Mr. Tobin): To whom? 

A. To Autrey Brothers, Ine. 

Q. Did that transfer a place in regular busi- 
ness hours ? A. No. 

Q. What time of day did the transfer occur? 

A, Of an evening; around six or seven or eight 
o’clock of an evening. 

Q. And what places of business were trans- 
ferred on that occasion in the evening? 

A. On November 5th, as well as I can remember, 
it was the Bellflower address and the El Monte ad- 
dress and, I believe, the Salt Lake City address and 
the Pico Street address—West Pico in Los An- 
geles. 

@. And whereabouts did that transfer take 
place? 

A. At the Autrey Brothers factory in Santa 
Moniea. 

Q. And who was present at the time that the 
transfer occurred ? 

A. Veraeco or Autrey Brothers. 

Q. Who were the persons present? 

A. I was president—Present ? 

Q. Yes, who were present at the time the trans- 
fer took place? [29] 

A. Myself and attorney for myself, a Mr. Silver, 
and Mr. Schekman and Lewis B. Autrey and Harry 
iraub, aid it seems like brother Floyd Autrey was 
there at the time. 
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Q. Did any conversation take place at that time 
leading up to the transfer of these outlets that you 
have testified to? 

A. ‘There were several conversations. 

Q. And who participated in them? 

Mr. Ross: Do you mean at that meeting, Mr. 
Tobin ? 

Mr. Tobm: At that meeting. 

The Witness: Myself and Lewis Autrey and 
Harry ‘Traub. 

Q. (By Mx. Tobin): What did those conver- 
sations pertain to? 

Mr. Ross: That calls for a conclusion. You can 
ask him what the conversation was. 

The Court: Yes. I will sustain the objection. 

Q. (By Mr. Tobin): What, if anything, was 
said by you and by your brother Lewis Buster Au- 
trey at that conversation ? 

A. ‘There was so much said I can’t remember a 
detailed outline of it. 

Q. Well, give us the substance of it. 

A. They were claiming that I owed so many 
thousands of dollars and they wanted full payment 
or some of the stores for it, and we had agreed on 
giving them four stores at that time and so much 
per week. [380] 

Q. Was there any threat of criminal prosccu- 
tion made to you unless you transferred those four 
stores to Autrey Brothers, Ine. ? 

A. Yes, there was. 

Q. And by whom was that threat made? 
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A. Lewis B. Autrey. 

Q. And did Lewis B. Autrey tell you how much 
money you were supposed to have misappropriated 
that belonged to Autrey Brothers ? 

A. I have heard three or four times from $50,- 
000 to $200,000. 

Q. And were you frightened ? 

A. Certainly. 

Q. And as a result of that conversation then, 
that you had with Lewis Autrey and his attorneys, 
did you make this transfer? 

A. Yes, we did. 

Q. Approximately what was the value of the 
merchandise that was transferred from Veraco, 
Ine., to Autrey Brothers in that transfer? 

iweeAt that transfer, just a» Guess sat it, was 
forty, forty-five thousand dollars. 

Q. In stock? 

A. Yes, and equipment of trueks and stock and 
locations and things of that nature. [31] 

Q. And then was there another transfer that 
occurred later on? 

A. Yes, about a week or two weeks later on, 
there was three more stores transferred. 

Q. Where were they located? 

A. Seattle, Tacoma, and Portland, Oregon. 

Q. What were the circumstances under which 
those stores were transferred ? 

A. Well, this first agreement was to pay $7,000 
a week, which I couldn't pay. 

Q. To whom? 
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A. To Lewis B. Autrey, Autrey Brothers; and 
we relinquished the other three stores to keep from 
having to meet the $7,000 payment each week. 

Q. And did you at any time prior to the trans- 
fer of these stores give any notice to the creditors 
of Veraco, Inc., that you intended to transfer these 
stores in Oregon and Washington ? A. No. 

Q. By registered mail? A. No, I never. 

Q. Did you give any notice of any kind or de- 
scription to any of the creditors of Veraco, Ine., 
that it was your intention to transfer its retail out- 
lets to Buster Autrey? A. No, I never. [82] 

Q. Do you know whether or not Buster Autrey 
gave any such notice to any of the creditors? 

A. Not that 

Mr. Ross: May I be heard a moment? I offered 
a stipulation that I thought was accepted. 

Mr. Tobin: I believe it was, but—— 

Mv. Ross: Then I would like to be relieved from 
that stipulation. 

Mr. Tobin: We have also a part of this com- 
plaint, your Honor please, that this transfer was 


made 

The Court: I think the stipulation takes care of 
all that. 

Mr. Tobin: It 1s a matter of atmosphere, on 
the question of intent. 

The Court: Well, I will sustain the objection. 
The stipulation takes care of that, I think. 

Q. (By Mr. Tobin): I believe vou testified that 
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two of these stores were in the State of Washing- 
ton? A. Yes. 

Q. Whereabouts were they located ? 

A. One in Seattle, Washington, and one in Ta- 
coma, Washington. 

Q. And whereabouts was the store in Seattle 
located ? A. 7808 Arroyo Boulevard. 

Q. What was the value of its stock and equip- 
ment? [33] 

A. Approximately about fifteen to eighteen thou- 
sand dollars. 

Q. With regard to the store at Tacoma, Wash- 
ington, where was it located? 

A. I don’t remember the correct address. It was 
on Tacoma Way, but I don’t remember the correct 
address. Might be 5211. 

Q. 5311 South Tacoma Way? 

A, It might have been that. 

Q. In Tacoma? A. Yes. 

Q. What was the value of the stock and fixtures 
in that store? 

A. From four to six thousand dollars. That was 
a small store. 

Q. Then the store at Portland, Oregon, where 
was it located ? 

A. At 2800 Northeast Sandv Boulevard. 

Q. And what was the value of the stock and fix- 
tures in that store? 

A. Approximately ten to twelve thousand dol- 
lee as well as I reeall. 

Q. Now, after vou got through with these two 
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transfers which took place on November oth and 
November 16th, 1953, what other assets did Veraco, 
Ine. have left to pay its [384] creditors? 

A. It had four or five smal] outlets in the Bay 
area in California. 

Q. You mean in the San Francisco Bav area? 

A. Yes. And I believe we established a place 
here on Calzona Street. I think there were one in 
Sacramento, California. There was, I think, five 
small outlets left. 

Q. Well, on November 16, 1953, these transfers 
had been completed, had they ? Peco NOS 

@. When did you open the outlets in the Bay 
area around San Francisco? 

A. That was opened—some of them was already 
opened before any transfers, and some of them was 
opened later. I don’t recall Just which ones they 
were. And thev were moved from one location to the 
other. 

@. Well, do you have any personal knowledge of 
any subsequent transfers of these retail outlets 
made by your brother Buster Autrey or Autrey 
Brothers, Inc.? A. Since 

Q. Since this lawsuit was started ? 


A. Yes, T have a few knowledges of them. 

@. Will vou please tell the court about those 
subsequent transfers? 

A. Most of mine ts hearsay. Transferred some 
Kansas [85] City stores to another operation. 

Q@. Jxnown as what? 
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A. As—well, that was known as Autrey Broth- 
ers, and he had transferred part of the operation in 
the Western States here to himself and to Sleep 
i-Z Mattress, Ine. 

Q. Now, when was this Sleep E-Z Mattress, Ine. 
organized ? 

A. I understand sometime in 1954. I don’t really 
know. 

Q. October, 1954? A. I understand it was. 

Q. And you were examined in the Bankruptcy 
Court before Referee David Head on August 30, 
1954, and again on September 2, 1954, regarding 
these transactions ? A. Yes. 

Q@. And you disclosed to the trustee, Mr. 
Chichester, the transfer of these stocks in these 
various retail outlets to Buster Autrey? 

Mr. Ross: Just a moment. I object to counsel 
testifving, vour Honor, and further object 

The Court: Yes, I will sustain the objection to 
the question. 


You have made it too lengthy, Mr. Tobin. 

Q. (By Mr. Tobin): Did vou, at the examina- 
tion of the first meeting of creditors, held on August 
30, 1954, and September 2, 1954, disclose to the 
plaintiff, Frank [86] Chichester, the circumstances 
under which these transfers had been made? 

Mr. Ross: J object to that on the grounds that 
it is incompetent, irrelevant, and immaterial, vour 
Honor. He can’t impeach his own witness. 

The Court: I will overrule the objection. 

You may answer. 
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The Witness: I tried to notify Mr. Chichester 
of any changes that I had seen, at each time. 

Q. (By Mex. Tobin): Now, subsequent to the 
first meeting of creditors held in Referee Head’s 
eourt on August 30, 1954, did vour brother Buster 
Autrey tell you that he had been sued by the trustee 
in bankruptcy for the estate of Veraco, Inc.? 

A. He never told me. I had heard it from other 
sources. 

Mr. Ross: I move the answer be stricken as 
being nonresponsive, your Honor. 

The Court: It may go out. 

Q. (By Mr. Tobin): Did you ever discuss with 


him the fact that he had been sued? A. No. 
Q. Did he ever discuss with vou the fact that he 
had been sued? A. No. [387] 


Q. Have you had any conversations with Buster 


Autrey since this suit was filed in this court on 
Mr. Ross: October 19, 1954. 
Q. (By Mr. Tobin): October 19, 1954? 
A. Yes, 1 have. 
@. Did he discuss the fact that this suit was 


pending, with you? 

A. He might have mentioned it, but he didn’t 
discuss any of it with me. 

Q. Did he tell you anything about a subsequent 
transfer of the place of husimess situated at No. 2800 
Northeast Sandy Boulevard, Portland, Oregon ? 

A. The transfer of it? 

Q. Yes, after this suit was filed. 

A. Not that I know of. 
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Q. Do you know anything about a store situated 
at 850 South Main Street, Salt Lake City, Utah? 
A. Yes. 
Q. And was that owned by Veraco, Inc.? 
A. It was once. 
Q. Was that the store that was transferred at 


Utah? A That is right. 

Q. To Autrey Brothers, Inc. ? A. Yes. 

Q. Do vou know what ultimately became of that 
stock? [38] A. Yes. 


Q. What was done with it? 

A. As it is now, the store is closed, and the 
stock was sold through a hquidator in Salt Lake 
City by the name of Jack Bowman, and a conipany 
that I am associated with at present, another com- 
pany, has bought most of the stock from them. 

Q. What is the name of that company ? 

A. Mattress City at Salt Lake City. 

Q. Mattress City? A. Yes. 

Q. And is that orgamzed under the laws of the 
State of Utah? 

® No: under the State of Texas. 

Q. Under the State of Texas? 

A. It is a Texas corporation. 

Q. Who owns that corporation ? 

A. Dunbar and mvself. 

Q. And was Dunbar connected with Veraco, 
Ine. ? A. No, never was. 

Q. Was he connected with Autrey Brothers? 

A. He was a salesman at one time. 

Q. When was this store at 850 South Main 
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Street put out of the name of Autrey Brothers, Ine. ? 

A. As well as I can remember, around the first 
of the [39] vear it was transferred to Buster 
Autrey. 

Mr. Ross: First of what year? 

The Witness: This year—’55, rather. 

Q. (By Mr. Tobin): Since this case has been 
set for trial? 

A. Well, I don’t know when. 

Q. What were the circumstances under which 
this store got out of the name? It was in the name 
of Autrey Brothers. It was transferred 

A. Well 

-Q. Let’s follow this through. That store was 
transferred from Veraco, Inc. to Autrey Brothers, 
Tne., a California corporation ? 

A. (iatacaiehi: ves. 

Q. And then, subsequent to that, it was trans- 
ferred from Autrey Brothers to 
Lewis B. Autrey. 

— Lewis B. Autrey? A. Yes. 
Individually ? 

Yes, around January 1, 1955. 

The defendant here? A. Yes. 

And then what transfer occurred after that? 

A. Well, he had become insolvent and had made 
some [40] arrangements with the creditors, his 
ereditors, to hquidate it and sell them out, and 
made some kind of arrangements for payment. T 


ODP oOop 


don’t actually know all the details of it, but I do 
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know that all of the stores are closed and sold out 
now. 

Q. Well, this Salt Lake City business was trans- 
ferred then from him to whom? 

A. Nobody. It was just closed at that time. 

Q. And a liquidator sold it out? 

A. The irustee in bankruptcy. It was trans- 
ferred to a CAC Corporation, I believe. 

Q. And that CAC Corporation is in bankruptey 
in Referee Brink’s court at the present time, is 
it not? 

A. I think it is in Bergener’s court. 

Q. Referee Bergener’s court ? 

A. Yes; and the receiver has sold inventory out 
of the Salt Lake City store. 

Q. Who purchased the inventory from the re- 
ceiver of CAC Corporation ? 

Mr. Ross: That is objected to on the grounds 
that it is incompetent, irrelevant, and immaterial, 
and it is far afield of anv of the issues in this ease, 
your Honor. 

Mr. Tobin: On this question of intent, too. 

The Court: I will overrule the objection. 

You may answer. 

The Witness: There is a Premier Sales—the 
president [41] of it is Jack Bowman of Salt Lake 
Citvy—had purchased this inventory and a truck 
from the trustee in bankruptey. 

Q. (Bv Mr. Tobin): What Iam getting at, Mr. 
Autrey: Has that stock gotten back into the hands 
of one of the brothers, regardless of how circuitous 
the route was? 
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A. Well, I suppose that you would say that half 
of it got back in my hands. 

Q. How many brothers are there of you? 

A. Four. 

Q. And what are their names? 

A. That is, in this business, is Floyd Autrey, 
Lewis B. Autrey, myself, and E. T. Autrey. 

Q. And you are all four in the bedding business? 

AS Yes, thatisvight. — 

Q. And throughout what states do your various 
bedding business ramifications extend? 

Mr. Ross: Just a moment. J object to the form 
of the question, your Honor. 

Mr. Tobin: It is on the question of intent, too. 

The Court: I will overrule the objection. 

You may answer. 

The Witness: I was only connected in the four 
states, but some of the other brothers have operated 
it as far as Kansas City. 

Q. (By Mr. Tobin): Where is Lewis Buster 
Autrey right [42] now? 

A. I understand he is in Los Angeles here. 

@. When did he come back to Los Angeles? 

A. J heard about two months ago. I haven’t 
talked to him. 

Q. Was he the person who suggested to you 
when you were called as a witness here to refuse 
to answer on the ground that your answer would 
tend to ineriminate you? 

A. No, he was not. 
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Q. You haven’t talked to him about being called 
here as a witness? i No, [ hayent. 

Q. Getting to the second store, the store at 2800 
East Sandy Boulevard, Portland, Oregon, what has 
become of that store? 

A. That was moved to Seattle. That was closed 
and moved to Seattle. 

Q. And the stock moved out of Oregon ? 

A. Yes. 

Q. Into Seattle, Washington? i Ces: 

Q. And when was that done? 

A. Four or five months ago or longer. I don’t 
know the exact date it was. And that also was con- 
trolled and owned by CAC Corporation, and it was 
also sold. [43] 

Q. Who are the stockholders of this CAC Cor- 
poration ? 

A. Mr. Harry Traub was 50 per cent of the 
stockholders, and I was 50 per cent. 

Q. Did Harry Traub have any relationship at 
all with Veraco, Ine.? A. Yes. 

Q. In what capacity? 

A. He was accountant for the firm. 

@. And was he also the accountant for Autrey 
Brothers, Ine.? A. Yes. 

Q. And was he the personal accountant for 
Lewis B. Autrey? | 

A. As far as I know, ves. 

Q. And he handled your accounting, too? 

rye Yes, he did. 
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Q. When was this CAC Corporation, that you 
refer to, organized ? 

A. I believe it was in about April, 1955. 

Q. In Texas? 

A. No; California corporation? 

Q. Itisa California corporation ? A. Yes. 

Q. And how much money did you put in this 
CAC Corporation ? [44] 

Mr. Ross: Just a moment. I object to that 
being incompetent, irrelevant, and immaterial, not 
binding on the defendants in this action, and com- 
pletely remote to the problem at hand, your Honor. 

The Court: I will overrule the objection. 

You may answer. 

The Witness: J put in inventory and equipment 
that I had in a small company in San Diego and 
Compton, in the CAC Corporation. 

Q. (By Mr. Tobin): You had an inventory in 
San Diego and Compton ? A. Yes. 

Q. Standing in vour individual name? 

A. No, it was in—it was sort of a partnerships 
with a Mr. and Mrs. Hardebeck. We had a store 
there and a smal] factory in Compton. 

Q. Will vou please tell us under how many dif- 
ferent trade names vou and your brothers con- 
ducted your bedding business ? 

A. I think there was four, all together, with the 
exception of the corporation. 

Q. Veraco, Inc., was one, wasn’t it? 

A. Yes, doing business as Sleep E-Z Mattress 
and Airest Mattress Company. 
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Q. And Sleeprest? [45] A. No. 

Q. Didn’t you have a number of Sleep E-Z or 
Sleep A. No. 

Gl concern trade names that you were doing 


business under in various parts of the country ? 

A. One brother was operating under ‘‘Sleepo- 
pedic Mattress Company.”’ 

Ome What's that? 

A. Sleepopedic Mattress Company. 

Q. Where was that? 

A. That is in Texas. 

Q. How many operations did vou have in the 
State of Washington? We will go at it geographi- 
eally. How many operations did vou have in the 
State of Washington? 

Mr. Ross: Referring to this witness or 

Q. (By Mr. Tobin): You or vour brothers? 

Mi. Ross: Thank you. 

Ome coy Mr. Tobin): The four of you? 

A. As far as I know, the only ones I know was 
Sleep E-Z Mattress Company, and then: 

Q. Where? A. In Washington. 

Q. Whereabouts in Washington? 

A. At these same locations: 7800-7808 Arrovo 
Avenue and 4501 South Raimer in Seattle, Wash- 
ington, and Portland, [46] Oregon; and the only 
two names that we operated was Sleep E-Z Mattress 
Company and Airest Mattress Company. 

Q. And they were actually owned originally by 


Veraco? 
A. The Sleep E-Z was owned by Veraco until 
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we had made our transfer, and I omitted using 
Sleep E-Z and I had to use Airest Mattress Com- 
pany. 

Q. And Autrey Bibiliers was the actual owner? 

A. Yes. 

Q. And then where did the Seattle and Tacoma 
outlets ultimately wind up? 

A. In bankruptey—of CAC. 

Q. Well, trace it night on through, please. 

A. Well, they had closed up the Tacoma store 
and moved it into the 7808 Arroyo store. 

Q. That is, at Seattle? 

A. Yes, Seattle. They had operated and opened 
up a store at 4501 South Rainier in Seattle, and they 
had operated those three stores until they trans- 
ferred them to CAC Corporation, and CAC Cor- 
poration has filed a petition in bankruptcy and they 
have liquidated them. 

Q. And who ultimately got those stocks in trade? 

A. I don’t know 

Mr. Ross: You mean from the trustee in bank- 
ruptey ? 

Mr. Tobin: Yes. 

The Witness: I don’t know. [47] 

(By Mr. Tobin): Did you? 
No, [ never got them. 


Or any corporation owned and controlled by 
A. No. 

Or any of the Autrey brothers? 

No. 


That vou know of? 


yol 


SESis¥e 
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A. No, none of the Autrey brothers. 

Q. Going one state farther south—Oregon, what 
operations did the Autrey brothers have in Oregon ? 
And by ‘‘Autrev brothers’? I refer to you four 
brothers under your various corporate enterprises. 

A. Yes, the same as the Seattle store, and it 
was transferred to CAC Corporation and eventually 
was liquidated by the Bankruptey Court. 

Q. And who ultimately hought the Oregon store ? 

A. It was just closed and moved into Seattle, 
and from there is was liquidated through the Bank- 
mypiey Court. 

Q. Now, getting down to the State of California, 
how many operations did vou four Autrey brothers 
have in the State of California? 

A. Well, Lewis Autrey had Sleep E-Z Mattress 
Company. 

Q. That was the corporation he organized in 
October, 1954—or °53, rather? 

A. No. At first he was doing business as an 
individual [48], fictitions firm name of Sleep E-Z 
Mattress Company. 

Q. Well, wasn't that a corporation ? 

A. Not at first. The second 

OreWas it evera corporation ? 

A. It was. We formed Sleep E-Z Mattress, Inc., 


T think, the last of 195-4. 
Q. That was after this suit was started: is that 


right? 
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A. IL don’t know what time this suit was started, 
today. 

Mr. Ross: We will stipulate it was after this 
suit was filed. 

Q. (By Mr. Tobin): And then, after suit was 
started, he transferred what stores to Sleep E-Z 
Mattress Company, Ine.? 

Mit Ross: Tf any, Mr. Tobin. 

Mr Tobin: Yes. 

The Witness: I think he transferred the Seattle 
store, Salt Lake 

Q. (By Mr. Tobin): We will get to the Salt 
Lake later. Ae [don't actually kaon: 

@. How about these California stores that 


wound up in the 

A. At that point I don’t know whether he trans- 
ferred them into the Sleep E-Z Mattress, Inec., or— 
T know he had a creditors’ meeting, and his eredi- 
tors wanted him to do business as an individual 
instead of a corporation, and at [49] that time he 
was wanting to transfer them into this corporation, 
Sleep E-Z Mattress, Inc., that he had formed. I 
don’t know whether he ever did or not. The eredi- 
tors requested him to operate as an individual. 

Q. Well, now, getting back to the California 
operations, what operations were carried on in the 
State of California by you four Autrey brothers? 

A. Well— 

Q. If you will outline them to the court. 

Mr. Ross: As to what period of time. Mr. Tobin? 
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Q. (By Mr. Tobin): During the period between 
November 5, 1953—November 4, 1953, and the date 
of the bankruptcy of Veraco, Inc. ? 

A. Well, Lewis B. Autrey and E. T. Autrey and 
Floyd Autrey, the three brothers, operated as Sleep 
E-Z Mattress Company, and they were stockholders, 
or supposed to have been, in Autrey Brothers, Inc., 
and doing business as Sleep E-Z Mattress Company, 
and I was doing business as Veraco, as the owner 
and doine business as Airest Mattress Company, 
and I think that is all that IT know that they oper- 
ated under. 

Q. And was Lewis B. Autrey a director of 
Veraco—an officer ? NG: 

Q. Wasn’t he vice-president of Veraco, Ine. ? 

A. He might have been vice-president. [ know 
he never [50] went to a meeting of the corporation 
ie ae 

Q. Well, he had a great deal to say about the 
operation of Veraco, Inec., did he not? 

pee Yes. 

Q. And didn’t he have a right to sign checks on 
its hank account? A, What iste. 

Q. And didn’t Harry Traub have a right to sign 
ehecks on the bank account? 

A. Yes, he did. a short period. 

Q. And did you? AP Yes did, 

Q. Now, was there any partnership arrangement 
between Autrey Brothers and Veraco, Inc.? 

A. Yes, a verbal agreement hetween us. 


120 Autrey Brothers, etc., vs. 


(Testimony of Vernon W. Autrey.) 

Q. What is that? 

A. It was a verbal agreement; not a written 
one, 

Q. And when was this partnership arrangement 
entered into between the two corporations? 

A. When we first started; T would say around 
the middle of the year of 752. 

Q. And what was the verbal arrangement? 

A. The arrangement was 

Mr. Ross: I object to that as calling for a con- 
clusion of the witness, vour Honor. There was some 


conversation in [51] which—— 

Q. (By Mr. Tobin): State the conversation, 
then. 

The Court: All right, give us the conversation, 
if any. 

Mr. Ross: Let’s have the foundation, too. 

The Witness: The conversation was 

Mr. Ross: Just a moment. 

The Court: He wants the foundation. 

Mr. Tobin: Just a moment. 

Q. Who participated in this conversation, on 
behalf of Veraeo, Ine.? ee did 

Q. And who participated in this conversation on 
behalf of Autrev Brothers, Inc. ? 

A. Lewis B. Autrey. 

Q. And where did the conversation take place? 

A. There was several conversations. Sometimes 


at Veraco’s office. 
Q. Between what periods of time? 
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A. Qh, between March of 1952 and throughout 
miemrent ofpid2. 

Q. And who was present at these various con- 
versations ? 

A. Most of the time, Lewis B. Autrey and 
myself. 

Q. Taking up the preliminary conversations at 
which this arrangement was arrived at, what was 
said by you and what was said by Lewis [52] 
Autrey ? A. About what, for instance? 

Q. About what arrangements you were going to 
have between the two corporations for your opera- 
tion and participation in profits ? 

A. Well, we had agreed on Veraco would sell 
the item and give production to the factory at an 


even quote—no profit, you know—and the factory 
was to make the profit, and we were to divide the 
profit of the factory. 

Q. In other words, Autrey Brothers was to 
manufacture, and Veraco was to sell? 

A. Yes. 

Q. And how long did this partnership arrange- 
ment between these two corporations—— 

Mr. Tobin: J withdraw that. 

Q. You owned and controlled Veraco, Inc.? 

Ae That is right. 

Q. And your brother Lewis owned and con- 
trolled Autrey Brothers, Inc.? 

A. That is right. 

Q. Was there any attempt made to inject any 
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other of your brothers in the arrangement between 
Autrey Brothers, Inc., and Veraco, Inc.? 

A. Not until 1958, November. 

Q. And in 1953 when was there an effort made, 
if any, to mject some more of your brothers [53] 
imito 114 

A. Yes, around the first of November of 753. 

@. Was that what caused the rift between vour- 
self and Buster? A. I believe it was. 

@. And who proposed to inject some of your 
other brothers? 

Mr. Ross: TI don’t quite understand counsel’s 
question—‘inject.’’ It is rather uncertain to me. 

Mae Tobin: E£ withdraay it. 

Q. Who was it proposed to connect some of your 
other brothers with the operations of these two 
corporations ? 

A. Tt was Lewis B. Autrey and the other two 
brothers was proposing to have them to take over 
half of 1t—Veraco. 

Q. And what were they to pay you? 

A. Nothing. 

Q. Jn other words, they wanted what propor- 
tion of Veraco, Ine., the bankrupt, to be turned 
over to three of your brothers? 

Mr. Ross: Just a moment. I object to the form 
of the question as calling for a conclusion of the 
witness and a hearsay answer, your Honor. 

Mr. Tobin: Tt is preliminary, your Honor. 

The Court: T will overrule the objection. 
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You may answer. 

The Witness: It was one-half of it. [54] 

Q. (By Mr. Tobin): And what arrangements 
were to be made then to pay the creditors of 
Veraco, Inc., after the one-half of the business was 
turned over to your other brothers? 

A. At that point, the only creditors of Veraco 
was mostly newspapers. 

Q. Well, what newspapers were they? 

A. They were the Seattle Times and Salt Lake 
Tribune and the Los Angeles Examiner and various 
newspapers throughout the operation, and_ tele- 
vision, and our supphes was owed to Autrey 
Brothers, Inc. 

Q@. And what arrangements were contemplated 
to take eare of these various newspapers throughout 
the West Coast? 

A. They were being paid each month as a 
monthly bill. We didn’t owe any great sums to 
them, only a regular course of business at that time. 

Q. Can you give us an approximation of what 
the indebtedness of Veraco, Inc., is at the present 
time ? 

A. I think it is around one hundred twenty to 
one hundred thirty thousand. 

Q. One hundred twenty to one hundred and 
thirty thousand dollars? A. Yes. 

Q. And what assets did Veraco, Inc., have to 
meet those debts when you got through with this 
arrangement with [55] your brother Buster? 
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Mr. Ross: Just a moment. That assumes a fact 
not in evidence, your Honor. There is no testi- 
mony 


The Court: I will sustain the objection. 

Q. (By My. Tobin): As against the one hun- 
dred and twenty to a hundred and thirty thousand 
dollars in liabilities owed by the bankrupt, Veraco, 
Ine., what assets did it have? 

Mr. Ross: Just a moment, Mr. Tobin. I want 
to find out, did it owe the hundred and twenty 
thousand in November, 1953, or was this at the 
time it filed its petition in July or August, 1954? 
J think that makes a difference. 

Mr. Tobin: At the date of bankruptcy. 

The Court: TI will overrule the objection. 

Q. (By Mr. Tobin): At the date of bankruptcy, 
how much did Veraco, Inc., owe? 

A. Approximately one hundred and twenty to 
one hundred and thirty thousand dollars at the 
date of bankruptcy. 

Q. And what assets did it have to meet those 
liabilities ? 

Nr. Ross: Just « moment. I object off the 
erounds that it is Incompetent, irrelevant, and im- 
material, vour Honor. What its labilities were at 
the time of its adjudication in’ bankruptey in 
August, 1954, is too remote in time from these 
transfers. JF think the essential element of the 
plaintiff's theory of the case is correct as to what 


Frank M. Chichester, ete. 125 


(Testimony of Vernon W. Autrey.) 
the assets and [56] liabilities were at the time of 
transfer. 

Mr. Tobin: Section 67—— 

The Court: I will overrule the objection. 

You may answer. 

The Witness: It was around a thousand dollars. 

Mr. Tobin: About a thousand dollars to pay one 
hundred and twenty thousand dollars in liabilities. 

If your Honor please, we have here the reporter 
from Referee Rifkind’s court. 

The Court: Do you want to put him on out of 
order? 

Mie Fromn: Yes, if your Honor please. 

The Court: Step down, please. 

We will put him on out of order. Do you want 
him to read his notes? 

Mr. Tobin: I don’t believe it will be necessary, 
vour Honor. 

The Court: All right. Put the reporter on. 


LOUIS SOMMERS 
called as a witness on behalf of the plaintiff, being 
first duly sworn, was examined and _ testified as 
follows. 
The Clerk: State your full name, please. 
The Witness: Louis Sommers. [57] 


Direct Examination 
By Mr. Tobin: 
Q. Mr. Sommers, you are the official reporter 
for Referee Joseph Rifkind ? A. Sem. 
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@. And you are also a certified court reporter? 

A. Iam. 

Q. J will ask you to state whether or not you 
attended on the taking of the deposition of one 
Lewis Buster Autrey, commencing December 22, 
1954, and adjourned to January 6, 1955, and re- 
sumed on January 6, 1955, in this case, which is 
No. 17354-TC, entitled Frank Chichester as Trustee 
in Bankruptcy for the estate of Veraco, Inc., doing 
business as Airest Mattress Co., bankrupt, against 
Autrey Brothers, Inc.; Lewis Autrey, and Stella 
Autrey, defendants. 

A. I was the reporter at those depositions. 

Q. And as such reporter did you swear the de- 
fendant Lewis Buster Autrey ? 

A. I did, as notary publie. 

Q. And did you take down his testimony in 
shorthand ? A. J did. 

Q. In question and answer form? 

A. Yes, sir. 

@. Did vou thereafter transeribe this deposition 
into longhand? [58] 

A. It was transeribed under my direction. 

Q. That is what I mean. And thereafter did 
Mr. Autrey at any time appear, pursuant to the 
stipulation contained in that deposition 

Mr. Ross: Just a moment. To which we object 
on the ground that it calls for a conclusion 

Mr. Tobin: T am not through yet. 


Mr. Ross: I’m sorry. 
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Q. (By Mr. Tobin): Thereafter, did Mr. Autrey 
at any time, pursuant to the stipulation contained 
in that deposition, appear to sign the deposition ? 

Mr. Ross: lo which we object on the ground 
that the question calls for a conclusion of the wit- 
ness, to appear pursuant to the stipulation contained 
in the deposition. 

Mr. Tobin: I will withdraw the question and 
reframe it, vour Honor. 

The Court: All right. 

Q. (By My. Tobin): Subsequent to the taking 
of this deposition on December 22, 1954, and on 
January 6, 1955, did the defendant Lewis Buster 
Autrey ever appear before you to examine this 
deposition and swear to its correctness ? 

Mr. Ross: ‘To which we object on the grounds 
that it is Incompetent, irrelevant, and immaterial. 

May it please the Court, it is obvious, and J think 
counsel will agree, that this deposition has never 
been [59] signed. The law requires that before a 
deposition can be used in this court it has to he 
signed and sworn to by the witness. There is a 
statutory method requiring the compliance to use 
the deposition as evidence, Under Rule 32(d) of 
the rules for the government of the business of 
these courts, T move to suppress that deposition 
upon the grounds that it has never been signed or 
filed, and I have never had any opportunity to 
know if there was any desive to use the deposition. 

The ordinary and usual method is that if a dep- 
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osition is not signed at some time prior to the trial, 
or a request is made upon counsel or somebody to 
have it signed, if it is not, a citation for contempt 
issues, and the matter is ordered by the court to 
be signed and the witness has an opportunity. 

Just because counsel has either been lazy or 
neghgent is no reason to attempt to get a deposi- 
tion in by a back-door method where the law per- 
mits it to come in properly. 

Mr. Tobin: If your Honor please, in the case 
of Sampsell v. Anches that very question arose in 
the Ninth Circuit in connection with the use of a 
Section 21(a) transeript of a witness who was 
later a defendant in an action in Seattle brought 
by the trustee in bankruptcy against a person who 
had been examined in the Bankruptey Court under 
Section 21(a) regarding transfers of property made 
by a dishonest bankrupt to him. [60] 

At. the time of trial in Seattle, an objection was 
made to the introduction of this Section 21(a) 
transermpt on the ground that it was in the nature 
of a deposition and was inadmissible because of the 
fact that it had not been taken in accordance with 
the regular deposition practice. An objection was 
sustained to the introduction of this, and a verdict 
ultunately was directed in favor of the defendants. 

The case went up to the Ninth Cireuit, and the 
Ninth Circuit reversed the district judge in Seattle 
and held that that deposition was admissible both 
as substantive proof—I mean that that Seetion 
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21(a) transcript was admissible both as substantive 
proof of the facts and for the purpose of impeach- 
ment against the person from whom the testimony 
was elicited. 

The result was, the District Court was reversed 
and the Ninth Circuit definitely laid down the rule, 
folowing a former case of Slattery v. Dillon, that 
as an admission against interest it was admissible. 

Here we have a situation, if vour Honor please, 
where in good faith, represented by other attorneys, 
prior to the trial of this case and in this proceed- 
ing, one of the defendants, Buster Autrey, who 
admittedly owns and controls Autrey Brothers, was 
brought in and his deposition was taken on two 
different occasions. He walked out of the deposi- 
tion room, and we haven’t seen him since. [61] 

Certainly a deposition ought not to be suppressed 
by reason of the misconduct on the part of this 
defendant who has not even appeared here at the 
trial of this case. 

The Court: Myr. Ross. 

Mr. Ross: May it please the Court, in the first 
place, the Anches case dealt with a Section 21(a) 
examination in bankruptey. There is no question 
in my mind that if a witness takes the stand, his 
testimony on any prior occasion, whether it 1s under 
Section 21(a) or any other form, can be used for 
the purpose of impeaching him as contradictory 


statements having been made. 
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But here in this case, this is a deposition taken 
under Rules 26, 27,28, 29, 30, 31, 32 and 33 ofsthe 
Rules of Federal Procedure. Now, counsel can’t 
yell ‘‘Bad faith” if he just didn’t follow the rules 
and get his testimony and his discovery completed. 

T submit that if My. Autrey were to take the 
witness stand in this ease and testify, that the dep- 
osition could be used for the purpose of impeaching 
him. But the deposition cannot be used as a part 
of his ease in chief. 

Now, obviously, counsel says Mr. Autrev isn’t 
here. As the attorney for the defense, 1t is my 
prerogative to produce such witnesses as T feel may 


be necessary. And there is no showing that there 


has ever been any attempt by the plaintiff to have 
Mr. Autrey produced at this time. There is [62] 
no showing that any subpoena was in the hands of 
the Marshal. Nor is there any showing that any 
request has been made upon me since February of 
1955 to have this deposition signed. Neither has 
there been any request made of Judge Byrne or 
Judee Jerthere or of vourself, vour Honor. to 
request this man to read and correct this deposition. 

T don’t think counsel, by lis own lack of dili- 
gence, can start calling names at other people. 

T submit the deposition isn’t admissible. 

The Court: T will overrule the objection. 

The witness may answer the question. 

Mr. Ross: An exception may be noted? 

ie Carat: Yes 
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The Witness: I have forgotten the question. 
Mr. Tobin: Would you read the question, 
please ? 

(The reporter read the pending question as 
follows: ‘‘Q. Subsequent to the taking of this 
deposition on December 22, 1954, and on Janu- 
ary 6, 1955, did the defendant Lewis Buster Au- 
trev ever appear before vou to examine this dep- 
osition and swear to its correctness ?*") 


The Witness: No, he did not. 

Q. (By My. Tobin): Has that deposition ever 
been signed by Buster Autrey, to vour knowledge? 

A. Not to my knowledge. I just don’t [63] 
know. 

The Court: We ean stipulate that it is not 
signed ? 

Mr. Ross: So stipulated, your Honor. 

The Court: It is stipulated that it is not signed. 
The witness wouldn’t know. 

Mr. Tobin: I would like to have this marked as 
plaintiff’s exhibit next in order for identification. 

Mie Clerk: Piamtiff’s Exhint 2. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 2 for identification.) 


The Court: Is that all for the witness? 

Mv. Tobin: TI believe I will ask just one more 
question, your Honor. 

Q. Showing you Plaintiff’s Exhibit 2 for iden- 
tification, I will ask vou to examine that and tell 
us if that is a true and correct transcription m 
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longhand of the testimony given by the defendant 
Lewis Buster Autrey on January 6, 1955, and 
December 22, 1954? 

Mr. Ross: May it be stipulated that, without 
repeating the objection and the exception, it may 
continue ? 

The Court: All right. 

Mr. Ross: Thank you. 

The Witness: ‘To the best of my knowledge, this 
is a true and correct transcript of the testimony 
of Buster Autrey on those two dates. 

The Court: All right. [64] 

Mr. Tobin: We would like to offer that in evi- 
dence, if vour Honor please. 

Mr. Ross: ‘To which we object upon the grounds 
that no proper foundation has been laid; no com- 
plianee has been had with Rules 26, 27, 28, 29, 30, 31, 
and 32 of the Rules of Federal Procedure. 

The Court: In view of the court’s previous rul- 
ing, I will] overrule the objection and allow it to be 
received. 

Mr. Ross: Exception, your Honor. 

The Court: Yes. 


Mr. Ross: Thank vou. vour Honor. 


(The document referred to, marked Plain- 
tiff’s Exhibit No. 2, was received in evidence. ) 
Mic. Robin: That.Js all as farm as this witress is 
eoncerned, vour Honor. 
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Cross-Examination 
By Mr. Ross: 


Q. How long have you known that I have been 
attorney of record for the defendants in this action ? 

A. I didn’t know it up until this moment, and I 
still don’t know your name. 

The Court: You will stipulate that he came in 
after this? Isn’t that correct? 

Mr. Tobin: That’s right. [65] 

Q. (By Mr. Ross): No request was ever made 
of me to have My. Autrey sign this deposition ? 

A. Not by my office. 

Q. And as far as you know, as notary public, 
you have taken no proceedings to have the deposi- 
tion signed ? “A Ulat is correct, 

Mr. Ross: No further questions, vour Honor. 

The Court: That is all. The witness may be ex- 
cused. We will take a recess until 2:00 o’elock. 


(Whereupon a recess was taken until 2:00 
p.m. of the same day. ) 


The Court: Do you want to put the witness back 
on the stand? 
mr. ‘Tobin: Yes, your Honor. 


134 Autrey Brothers, etc., vs. 


VERNON W. AUTREY 
resumed the stand as a witness called by the plaintiff 
under the provisions of Section 21(k) of the Bank- 
ruptey Act and, having been previously duly sworn, 
testified further as follows: 


Direct Examination 
(Resumed ) 
By Mr. Tobin: 


Q. Now, this morning, when I questioned you 
regarding a threat of criminal prosecution, was it 
trne that you had misappropriated or embezzled 
funds belonging to the bankrupt corporation, Ve- 
raco, Ine., in the sum of approximately $95,000? 

A. No. 

Q. Was there any truth to that charge made by 
vour brother Buster Autrey to that effect? 

A. No, there was no truth whatsoever. 

Q. Now, you entered into an agreement with 
Buster Autrey, vou acting on the part of the bank- 
rupt corporation and Buster acting on behalf of Au- 
trev Brothers, Inc., on [67] November 5, 1953, did 
vou? A. Yes. 

Q. And that agreement was in writing, was it? 

A. Yes. 

Q. And in that agreement you admitted in writ- 
ing, did vou, that vou owed Buster Autrey and Au- 
trey Brothers $95,000 ? 

A. Yes. We didn’t know how much it was or 

Mr. Tobin: TI believe. counsel, during the noon 
hour we agreed that we could use the copy in place 
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of bringing the original from the Superior Court 
(handing document to Mr. Ross). 

Mr. Ross: Yes, I am familiar with the docu- 
ment. If vou want to have it marked. 

Mr’ Tobin: Yes. 

My. Ross: ———It may be received without fur- 
ther identification. 

ire Clerk: Plaintiffi’s Exhibit 3. 

The Court: All right. You may just refer to it. 

Mretobin: Thisis Plaintiff’s Exhibit 3. 

The Clerk: For identification ? 

Mr. Tobin: We are offering it in evidence. It 


has been stipulated to. 


(The document referred to, marked Plain- 
tiff’s Exhibit No. 38, was received in evidence. ) 


Q. (By Mr. Tobin): Now, ealling your atten- 
tion to the [68] provisions in Plaintiff’s Exhibit 3, 
bearing date of November 5, 1953, and particularly 
provision 3: ‘‘Vernon Autrey hereby agrees that he 
is indebted to Lewis Autrey in the sum of approx- 
imately ninety-five thousand dollars’’: was that 
true? 

A. Well, there is no way of knowing whether it 
was true or not, the way it was enforced out. We 
don’t know. 

Q. Did you make any investigation to ascertain 
whether or not you were indebted to Lewis Autrey 
or Autrey Brothers, Inc., m the sum of $95,000? 

A. We tried to, but we never could get together. 

©) Howedid vou arrive at that figure of $95,000 ? 
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® He wrrived*at 1: tote. 

Q. It was his A. Suggestion. 

Q. figure? A. Yes. 

Q. Showmg vou a supplemental agreement, 
dated November 16, 1953, which we are asking to 
have marked for identification as Trustee’s Exhibit. 
4 for identification 

The Clerk: Exhibit 4. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 4 for identification. ) 


Q. (By Mr. Tobin): was that supple- 
mental agreement signed up and executed on No- 
vember 16, 1953 2 A. Yes, it was. [69] 

Mr. Tobin: We would hke to offer this in evi- 
dence, if your Honor please, also. 

Mr. Ross: No objection, your Honor. 

The Court: All right. 

The Clerk: Plaintiff’s Exhibit 4. 


(The document referred to, marked Plain- 
tiff’s Exhibit No. 4, was received in evidence.) 


Q. (By Mr. Tobin): Now, these agreements, 
Plaintiff’s Exhibit 3 and Plaintiff’s Exhibit 4 now 
in evidence, were the agreements under which the 
stores at 2039 West Pico, Los Angeles, 17113 Bell- 
flower Boulevard, Bellflower, 11950 Hast Garvey 
Boulevard, E] Monte, 850 South Main Street, Salt 
Lake City, were transferred on November 5, 1953, 
were thev not? A. Yes. 


Frank M, Chichester, etc. Df 


(Testimony of Vernon W. Autrey.) 

@. And the stores at 2500 Northeast Sandy 
Boulevard, Portland, Oregon, 5311 South Tacoma 
Way. Tacoma, Washington, and 7808 Arroyo Boule- 
vard. Seattle. Washington. were transferred on No- 
vember 16, 1953; isnt that true? A. Yes. 

Q@. Now, in exchange for the transfer of these 
three stores in Los Angeles County and the one at 
Salt Lake City. what were vou. or. rather, the bank- 
rupt Veraco, Inc.. to receive? 

A. Full value on the 895,000 that he figured that 
we owed him. [70] 

Q. And what was the credit that was to be ex- 
tended by Lewis B. Autrey or Autrey Brothers, 
ine}? 

A. Fair market price and book value of all mer- 
chandise. 

Q. What was that taken in at. in connection with 
that agreement, Plaintiff's Exhibit 3? 

Mr. Ross: Pardon me. Wasn't there an exhibit 
attached to the agreement that set the items forth. 
Mr. Tobin? 

Mr. Tobin: There doesn't appear to be here. Oh, 
yes, it is in the agreement of November 16th 

Withdraw that. 

Q. When rou had gotten through signing the 
Plaintiff's Exhibits 3 and + in evidence here, what 
did vou have left then to pay the creditors of Ve- 
taco, Inc.? 

A. Approximately five stores. small stores. value 
of around $30,000. 
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Q. How much? 

A. Value, as well as I can remember, of around 
twenty-five or thirtv thousand dollars. 

My. Ross: I see that counsel is examining what 
purports to be the bankruptcy file of Veraco; is 
pane Lo laiee 

Mr. Tobin: That is right. 

Mr. Ross: J have no objection to counsel offering 
anything in that file that he may want to, by ref- 
erence, in this proceeding, subject to the objection I 
am going to make [71] generally as to anv valua- 
tion that existed in August of 1954 as being remote 
as to the financial condition of Veraco in Novem- 
her, 1953, when this transaction occurred. 

The Court: I will overrule the objection. 

Q. (By Mr. Tobin): Calling vour attention to 
the schedules in bankruptey file in this court, in 
Case No. 62384-T, on August 23, 1954, I will ask 
you to examine those schedules and tell us if that 
is your signature on there—‘Vernon W. Autrey, 
president, Veraco, Inc.”’ Agia Gs; 

Q. And calling your attention to the ‘*Summary 
of Debts and Assets, Schedules A and B,’’ in that 
bankruptev proceeding, I will ask vou to state 
whether or not, at the date of the filing of the pe- 
tition in bankruptey in this court, is it or is it nota 
fact that Veraco, Inc., actually owed $182,271.01? 

Mr. Ross: Just a moment. Mav it be understood 
that my objection runs to this on the grounds of 
remoteness, vour Honor? 

The Court: Yes. [ will overrule the objection. 
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Mr. Ross: We will stipulate that the schedules 
so show, Mr. Tobin. 

Mr. Tobin: Well, I think, on that question of 
intent to hinder, delay, or defraud, that the at- 
mosphere is 

The Court: Well, he stipulates that the sched- 
ules so [72] show. 

Mr Tobin: Yes, vour Honor. 

The Court: J think that is sufficient. 

Q. (By My. Tobin): Ave those schedules true 
and correct, to the best of vour knowledge ? 

A. Yes, thev are. 

Q. Insofar as the labilities and assets of the 
bankrupt corporation are concerned ? 

pee That is tight. 

Mr. Tobim: At this time, if vour Honor please, 


we would like to ofter these schedules in evidence 
by reference. 

Mr. Ross: Same objection, your Honor. 

The Court: JT will overrule the objection. 

By reference. 


(The documents referred to, marked Plain- 
tiff’s Exhibit No. 5, were received in evidence 
by reference. ) 


Mr. Ross: Mr. Tobin, I don’t want to interfere 
with you, but why don’t you ask him if it doesn’t 
show liabilities of fiftv-nine thousand against those ? 

Mr. Tobin: The liabilities are a hundred and 
thirty-two thousand. 
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Mr. Ross: And assets of fifty-nine thousand 
against those. 

Mr. Tobin: Yes, that is what I say. That is what 
I was trying to ask him. [73] 

Q. Was there any—— 

The Court: The schedules show that. 

Mr. Tobin: Yes. 

The Witness: Yes. 

Q. (By Mr. Tobin) That is a fact, is 1t not? 

A. Yes, on accounts receivable plus the assets. 


Q. Out of the $59,565.40 worth of assets that 
were on hand to meet $132,271.01 of Habilities 
at the date of the bankruptey, $46,235.40 of those 
were accounts receivable, were they not? 

A. Yes. 

@. And those accounts receivable were hypo- 
thecated to a finance company, were thev not? 

A. No. 

Q. Where were they? 

A. These was accounts receivable of dealerships 
in various cities that owed Veraco, Ine. 

Q. Well, were they collectible, in your opinion, 
a hundred cents on the dollar, or fifty cents, or 
what? 

A. T believe they were, a hundred cents on the 
dollar. 

Q. I see. At the time you entered into these two 
agreements, Plaintiff's [xhibits 8 and 4, with 
Autrey Brothers, Ine., and your brother Lewis B. 
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Autrey, you contended, did you not, that they owed 
you, or owed Veraco, Inc., $52,111.69; isn’t that 
right? [74] 

A. No, at the time that we signed these agree- 
ments we didn’t really know. We didn’t know 
whether they owed us or we owed them. 

Q. Did you have an auditor make any audit 
whatever to ascertain—— A WWeanied to: 

Q. 
Veraco, Inc., or yon owed Autrey Brothers, Inc., 
or Buster Autrey $95,000, or whether or not they 
owed you A. We tried to. 

Q. or vour corporation $52,111.69? 

A. No. At that time we tried to, several months 
later, but we never could get the accountant and 
Lewis B. Autrey to get together to figure it out, 


whether or not, in truth and in facet, 


vou know. 

Q. Well, how long did vou take to complete 
these two transactions, that is, the transaction of 
November 5th and the transaction of November 
16th? A. About one hour each time. 

Q. About one hour each time. And it was done 
where ? | 

A. At1812 Lineoln Boulevard, Autrey Brothers’ 
factory. 

Q. You tell us why these transactions were so 
speedily gone through with. 

A. That’s the wav von have to do business with 
him, is all T know. You just don’t do business on a 
regular basis. You do it right now or not at all. [75] 

Q. When vou were first called to the stand here 
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today as a witness and the first question was asked 
you, I believe, regarding vour connection with Ve- 
vaco, Inc., you at first declined to answer on the 
eround that your answer would tend to degrade 
and incriminate you, and said you had been so ad- 
vised. By whom were you advised that if you testi- 
fied in this case your answer would tend to degrade 
ov ineriminate you? 

A. J was not advised. I was asking to be ad- 
vised by my attorney and have him to be present at 
the questioning here. 

When did you last see Buster Autrey ? 
About two months ago. 

And where was that? 

At 7300 South Vermont in Los Angeles. 

. And you haven’t seen him for at least two 
months? A. Approximately two months. 

Q. Has he talked to you on the telephone since 
this case was set for trial? 

A. No, not for the last two months. 

Q. Do you know where he is at the present 
time? 

A. No. He is in Los Angeles, as far as I know. 

Q. Do you know where? 

A. Unless it is at this address. 

Q. 7300 South Vermont? [76] A. Yes. 

Q. And what is the residence address supposed 
to be here in Los Angeles? 

A. I don’t know where he lives. 

Q. Now, vou employed an auditor im connec- 
tion with this transaction, did vou not? 


OPope 
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A. Yes. 

Q. A man by name of Lester Green? 

A. Yes. 

@. And the result of his audit indicated that 
Autrey Brothers owed Veraco the sum of $52,- 
111.69; isn’t that right? 

Mr. Ross: To which we object upon the grounds 
that that would call for hearsay and a conclusion 
and opinion of this witness, what the auditor found. 

The Court: I ean let him answer, if he knows. 

Do you know? 

The Witness: No. With all the records we have 
or had at Veraco’s, that is the only thing we figured 
out, that it was 

Cee by Mere ‘Vobim):- 10 was from the retords 
of Veraco that that figure was arrived at? 

A. Yes. 

Q@. And discussed between you and Lewis 
Autrey ? 

A. It was not discussed between Lewis Autrey 
and myself. It was discussed with Mr. Lester Green 
and myself. [77] 

Q. And you filed an affidavit over here in the 
Superior Court, in Action No. 625431, Lewis Autrey 
and Autrey Brothers, Inc., against Vernon Autrev 
and Veraco, Inc., did you not? 

A. No; that was Lewis Autrey filed. 

Q. Didn't you file an affidavit in connection 
with that matter, too? 

A. An answer to it, I believe, ves. 
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Q. Pardon me? A. Yes, we did. 

Q. And in that affidavit, did you not state that 
instead of vou owing Autrey Brothers, Inc., $95,000, 
that they actually owed vour corporation $52,111.69 ? 

A. As well as we could account for, yes. 

Q. Yes? A. Yes, we did. 

Q. And that was your honest belief, was it not, 
at the time you signed this agreement? 

A. Yes, at that time. 

Q. In which vou admitted that vou owed Autrey 
Brothers $95,000 ? 

A. Yes, that is after we had released all of the 
stores to them. 

Q. After vou had released all of the stores to 
them, how did vou expect to pay about $130,000 of 
liabilities— [78] $132,000 of liabilities ? 

Mr. Ross: That is objected to on the ground 
that it assumes a fact not in evidence, vour Honor. 

The Witness: We never 

Mr. Ross: Pardon me just a moment. 

We object to that because it assumes a fact not 
in evidence, your Honor. There is no evidence that 
in November, 1953, Veraco owed any $132,000. The 
evidence is that they owed it in August, 1954. 

The Court: Yes, I will sustain the objection. 

Q. (By Mr. Tobin): After vou had transferred 
these stores deseribed in Plaintiff’s Exhibits 3 and 
4, did the liabilities of Veraco, Ine., inerease ? 

A. Yes. 

Q. From what figure to what figure? 

A. As well as T can remember, our liabilities at 
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that time, November 5th to the 14th or the 16th, was 
approximately $24,000 overdrawn in the bank and 
we owed around twenty-five thousand in other pav- 
ables. 

Q. About $50,000? ee es 

@. And then between November 16, 1953, and 
the date of the bankruptcy of Veraco, Inc., the 
liabilities of Veraco, Inc., jumped up to $132,000? 

A. Yes. [79] 

@. And in November, 1953, that is, November 
16, 1953, after vou had transferred these eight 
stores to Autrey Brothers, Inec., what assets did 
Veraco have remaining to pav its creditors? 

A. As well as I remember, it was from twenty- 
five to thirty thousand dollars of assets. 

Q. Did the transfer of these stores from Veraco, 
Inc., to Vernon Autrey have the effect of render- 
ing Veraco, Inc., insolvent? 

A. You mean the transferring from Veraco to 
Lewis Autrey ? 

Q. Or to Lewis Autrey, ves. 

Eve Yes, 16 did. 

@. Did you tell Lewis Autrey at the time that 
you made these transfers to him, these eight stores, 
under threat of criminal prosecution for embezzling 
£95,000, that 1f those stores were transferred to him 
vou would not have sufficient to pay your creditors ? 

A. I think I told that to him and several other 
people at the time. 

Q. Well, him in particular? A. Yes. 
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Q. He and Stella Autrey were the owners of 
Autrey Brothers; is that right? 
Yes, as well as I know. [80] 
Was he a director of Autrey Brothers? 
I believe he was. 
And she is his wife? A. Yes. 


OPor 


(A pause.) 


The Court: Anything more from him, My. Tobin? 

Mr. Tobin: TI ean’t think of anvthing now, your 
Honor. 

You may cross-examine. 


Cross-Examination 
By Mr. Ross: 


Q. Myr. Autrey, as I understand it, in Novem- 
ber, 1953, at the time vou executed Plaintiff’s IEx- 
hibits 3 and 4, you were under the belief that you 
owed Buster Autrey some money, weren’t you? 

A. Yes. We really didn’t know. We thought 
Veraco owed Autrey Brothers some money. We did 
not know. 

Q. You honestly beheved you owed some money, 
but didn’t know the amount of it; isn't that meht? 

A. That is nght. 

Q. You didn’t believe you had embezzled any 
money from your brother, however? Ae Nae 

Q. Asa matter of fact, at these two meetings at 
whieh Plaimtiff’s Exhibits 3 and 4+ were exeeuted, 
vou had your [81] attorney there, didn’t vou? 

S&S. Vas, hadsan attorney. 

Q. And Mr. Buster Autrey, vour brother, had 
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his attorney there, didn’t he? AG “iges. 

@. Nobody used any force on you, did they? 

A. No, no force. 

Q. Nobody had any deadly weapons or arma- 
ments around ? DING: 

@. You had the use of vour legs, didn’t you? 

A. Yes. 

@. In other words, you signed those documents 
because you honestly believed it was an indebtedness 
to vour brother; isn’t that right? 

A. Yes, of some sort. 

@. Later vou did file a suit in the Superior 
Court against him, did you not? 

A. No, sir. 

Q. Or did he file a suit against you? 

A. He filed it against me. 

Q. And then you filed a cross-complaint in that 
action, did you not? 

A. We were attempting to, but we only answered 
it. 

@. Now, as a matter of fact, there has been, 
from time to time, ill feeling between vourself and 
your brother Lewis [82] Autrey; isn’t that true? 

A. Yes. 

Q@. As a matter of fact, isn’t it true that these 
stores that are involved in this litigation, in this 
lawsuit, were transferred by your brother Lewis 
Autrey out of Autrey Brothers, a corporation, about 
a vear later, about the time this lawsuit was filed; 
Dem te tie PISht ? 

A. I don’t remember dates. 
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Q. Well, didn’t Buster Autrey sell to one of the 
other brothers all of the capital stock of Autrey 
Brothers, Ine.? A. I heard he did, yes. 

Q. And didn’t he take out of Autrey Brothers, 
Ine., the stores on the Pacific coast? A. Yes. 

Q@. And then about that time didn’t you come 
back with your brother and start operating these 
various stores that are in dispute here now? 

A. Some of them. 

Q. Some of them? A. Yes. 

Q. And then they were eventually transferred 
into this CAC Corporation; isn’t that right? 

A. That is right. 

Q. And CAC Corporation filed a petition in this 
court? A. Yes. [83] 

Q. So some of those stores are presently, or 
were, under the jurisdiction of this court; isn’t that 
right? Ae Tiietiois mie it, 

Q. Now, vou continued to operate Veraco for 
seven or eight months, did vou not, after vou made 
the transfer of these stores to your brother? 

A. Approximately that. 

@. And vou made an honest endeavor during 
that time to pav vour bills, didn’t von? 

A. Yes, T did. 

Q. And vou opened new stores? Ay EGS: 

Q. Did vou have any secret agreement with vour 
brother, Buster, that vou had anv interest in these 
stores that vou transferred to him? A. ING: 

@. Never made any claim to them, did vou? 

Be INO. 
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(Testimony of Vernon W. Autrey.) 

Q. Other than the fact that in this lawsuit you 
set forth that vou were in error when you admitted 
that you were indebted for $95,000? 

A. We figured we overpaid our debt. 

Q. As a matter of fact, the affidavit that Mr. 
Tobin prepared—read to vou, was prepared by your 
attorney; isn’t that right? [84] 

A. Yes, it was. 

Q. From the facts you gave him? A. Yes. 

Mr. Ross: I don’t think I have anything else, 
wour Hofior. 

he Court: Is that all, Mo. Tobin? 

Mr. Tobin: That is all, vour Honor. 

The Court: You may step down. 

Mr. Tobin: We would like to offer, by refer- 
ence, if vour Honor please, the order approving the 
trustee’s bond in the bankruptcy proceeding. 

The Court: All right. 

Mr. Tobin: Has the court had an opportunity to 
read the deposition ? 

The Court: You just put it in about five minutes 
to twelve. 

Mr. Tobin: Yes, your Honor. 

The Court: I was going to try to read it at night. 
I will have to take the case under submission. 

Mr, Tobin: I thmk that is our ease, if ¥our 
Honor please. 

The Court: You alreadv have the deposition in 
evidence. 

Mir. Tobin: Yes, vour Honor. 
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The Court: But I will have to read it tonight. 
I will have to take the case under submission. [85] 

mm Tobin: Yes. 

The Court: Does the plaintiff rest at this time? 

Myr. Tobin: Weare resting at this time, ves, your 
Honor. 

The Court: All right. 

Mr. Ross: May it please the court, at this time 
the defendants move for a nonstut as to each and 
every cause of action that 1s pleaded in the plain- 
tiff’s complaint and supplemental complaint. 

The basis of the motion is this: That the proof 
before the court establishes only a faihire to comply 
with the bulk sales laws of California and the other 
states. There 1s no proof in the deposition or in the 
testimony that there was any actual fraud in this 
matter. 

Apparently, the evidence is that we have a couple 
of brothers who are in business together, and they 
have their fights. So on one occasion one says, ‘You 
owe me $95,000. You are going to pay or else.”’ 

T am not impressed by the charges of malicious 
prosecution, when the evidence indicates that each 
of the parties, at the time the agreements were en- 
tered into, without conflict, were represented by at- 
torneys, and Mr. Autrey on the witness stand said 
there was nothing wrong with his legs—he could 
have left the meeting and there was no reason for 
him to stav there if he didn’t want to sign this 
agreement. 

Tn the absence of actual fraud, we have a type of 
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fraud [86] that is established by law, failure to 
comply with Section 34-40. 

Now, the evidence in this case is without dispute 
that the only creditor that plaintiff has to offer, 
who was a creditor at the time of the transfer and 
at the time of the bankruptcy, was the Times-Mirror 
Company or the Los Angeles Times and/or the Mir- 
ror. The evidence indicates that the amounts that 
were paid on the account of the Times-Mirror Com- 
pany between the date of the transfer and the adju- 
dication of the bankruptcy exceeded that amount of 
that account; so therefore the original account was 
extinguished, 

Your Honor is familar with the rule set forth in 
Section 1479 of the Civil Code of the State of Cali- 
fornia, that unless there is a direction or instruction 
as to the appleation of payments, first in is first 
out. So therefore the indebtedness was definitely ex- 
tinguished. 

My case Jaw is submitted in the authorities that 
were submitted with the motion for summary judg- 
ment in the matter. IT agree that summary judg- 
ent did not reach anything except the Section 3-440 
situation. If there was proof of actual fraud, then 
of course there would be a different situation. But 
T have cited the authorities in there that the trustee 
does not come into this court as a creditor armed 
with process. He has nothing to do with an evyist- 
ing ereditor. In other words, if the Times-Mirror 
had money coming in [87] November, 1953, and no 
payments were made until 1954, then the trustee in 
bankruptey would be in the position of the Times- 
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Mirror armed with a writ of execution, and then the 
court would be in a position to hold the transfer 
void and fraudulent and require an accounting. 

But here we don’t have that sort of thing. This 
type of lawsuit, mav it please your Honor, is a tech- 
nical thing. It is a creature of the Bankruptey Act 
and a group of decisions of the Supreme Court of 
the United States. I have very carefully cited in 
the authorities attached to the poimts and authori- 
ties in support of the motion for summary judg- 
ment a rather complete statement of the authorities, 
involving Moore v. Bay, a Jeading case on the sub- 
ject, Section 1479, and the other material. [ am not 
going to bore vour Honor. 

The Court: I had that, and I denied a motion 
for summary judgment. 

Mr. Ross: Yes, vour Honor, but obviously the 
reason for your denial was that, under the com- 
plaint, it was not obvious whether it would be actual 
fraud or constructive fraud. I take the position that 
if there is no actual fraud in it, these authorities 
do govern the situation, and that is the defense that 
we have, and we move for a nonsuit based upon the 
failure of plaintiff to produce an existing creditor 
who is in a position to attack the matter [88] 

Tam sure your Honor will want to read the depo- 
sition possibly before passing on this motion, to de- 
termine whether your Honor feels that there is evi- 
dence of actual fraud or whether this is a case that 
consists of violating a statute relating to bulk sales. 

The Court: J will have to take time out to read 
the deposition. I ean have you come back at 9:30 
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tomorrow morning. Or do you want to sit around 
while I read it? I don’t like to read it and just 
come out and give vou a snap judgment. 

mir ess: No, your Honor. I wall do whatever 
your Honor prefers. 

The Court: I will do it either way. I suggest 
that we adjourn, and I will read the deposition, and 
then resume at either 9:30 or 10:00 o’clock tomor- 
row. 

Mr. Tobin Would 10:00 o’clock be agreeable, 
your Honor? 

The Court: It makes no difference to us. We are 
here all the time. 

Mr. Ross: Mav it please the court, in fairness to 
counsel and yourself, I would like to indicate that 
we are not going to put on a defense. 

The Court: I take it so. 

Do you want to make it 10:00 o’clock ? 

Mr. Ross: 10:00 o’clock is agreeable, your 
Honor. 

The Court: JI have to rule on the motion [89] 
first. 

Mr. Ross: Yes. 

The Court: So I have to read the deposition. 

Mr. Ross: Yes. 

The Court: J will have vou return at 10:00 
o’clock tomorrow morning. 

Mr. Ross: That is agreeable. 

The Court: All right. That is all I can do. 

The witness may be exeused. In other words, Mr. 
Autrey doesn’t need to return. 

Mr. Ross: No, there is no reason. 
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The Court: <All right. T will take the deposition 
and read it and see you gentlemen tomorrow at 
10:00 o’clock. 

Mr. Ross: Yes, your Honor. 

Mr. Tobin: Yes, your Honor. 


(Thereupon, at 4:30 p.m., an adjournment 
was taken until Thursday, Januarv 12, 1996, 
at 10-00 ann ) 


The Clerk: Case No. 1734-TC Civil, Prank WL 
Chichester v. Autrey Brothers, Inec., and others. 

The Court: I have read the deposition, and I 
had in mind taking the case under submission when 
TI finished, and I thought I would deny vour motion 
for nonsuit at this time. 

Mr. Ross: Yes, vonr Honor. 


For the formal record 

The Court: TI understood von to say vou were 
not going to offer any testimony. 

Mr. Ross: No, your Honor. 

The Court: You have briefed the matter before. 
Do you want to make any oral argument or do vou 
want to submit the matter at this time? 

Mr. Ross: I[ just wanted to add one thing, vour 
Tfonor. 

The Court: a wall heat from both «ounsel, 1£ 
they want to add anything. But there will be no 
more testimony taken; was that vour thought? 

Mr. Ross: Yes, that was mv thought. 

T am not a believer in extensive oral argument. T 
have made out position cleat as faa as the law is 
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concerned, but I missed one or two points I would 
hike to point out. 

The Court: Yes. 

Mr. Ross: Stella Autrey is a party defendant to 
these [91] proceedings. Now, the evidence before 
your Honor indicates only that she was an officer 
and director of Autrey Brothers, Inc., the corpora- 
tion involved. It completely negatives any participa- 
tion by Mrs. Autrey in these two transfers in No- 
vember of 1953. She was not an actor, and that is 
borne out both by the testimony of Vernon. who 
testified here, and the deposition to which we offered 
objection but which has been received in evidence. 

The Court: Yes, the deposition of Buster. 

Mr. Ross: Yes. 

As far as Buster 1s concerned, your Honor, it 
doesn’t show that he received these stores. The test, 
of course, is, Who got the benefit of the transfer? And 
Autrey Brothers, a corporation, received those 
stores and operated them. 

In other words, my point is, while I am not in 
any way relinquishing the ground I have taken on 
my legal theory, that if your Honor does conclude 
judgment should be for the plaintiff, [ don’t believe 
under any circumstances the Judgment should be 
against Stella, because she was not a participant in 
any way, Buster did not individually benefit; but 
the judgment should be against the two corpora- 
tions: Autrey Brothers, Inc., a corporation, and 
Sleep E-Z Mattress, Inc., a corporation. 

I still feel as I indicated before, and J am not 
going to reargue the matter, that there is an absence 
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of proof of [92] actual fraud; that there is here 
merely a situation of violating Section 3440; and the 
evidence is perfectly clear from the Times that 
they had received an amount equivalent to the 
amount that was due at the time of the transfer, be- 
tween the date of the transfer and the period of 
bankruptey. 

We have both searched the books back and forth 
to try to find a decision from the Circuit raising this 
point. IT have found none. IT am sure Mr. Tobin 
would have been yelling from the housetops if he 
found one. So we have relied on Section 1479 and 
the cases we have cited thereunder. 

That is all I have to sav, your Honor. 

The Court: Mr. Tobin. 

Mr. Tobin: Tf vour Honor please, a corporation 
acts only through its officers and directors: and im 
this ease we have joint tort feasors, at least the cor- 
poration and Buster Autrev. Buster Autrey was the 
man who engineered this first transfer from the 
bankrupt corporation to Autrey Brothers, Ince. 
Then, after the suit was filed, he organizes this 
other Autrey Brothers or Sleep E-Z Mattress, which 
he and his wife own and control completely. Then, 
after his deposition was taken, he took this dor- 
mant corporation he had organized and made a 
second transfer right in the face of this lawsuit 
here to a corporation owned and controlled entirely 
by himself and his wife, and the testimony here [92] 
indicates that there has been a_ third transfer 
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made from this second corporation, and we had to 
make a motion before Judge Byrne to join as a 
party defendant, and it was made to the CAC, and 
the CAC finds itself in bankruptcy. 

Now, we are really only beginning this litigation, 
if vour Honor please, if the court renders jude- 
ment in favor of the plaintiff, because we have the 
CAC in bankruptey down here before the referee. 
These people have been like the Irishman, all the 
way through: They have just kept one hop ahead of 
the trustee in bankruptev of Veraco, Inc. And we 
feel that the court, exercising its equitable powers 
or equitable jurisdiction, can follow this property 
as far as possible. 

I don’t know what we are going to have to do if 
we get a Judgement against these people for the value 
of this property. We have to file a suit or a claim 
in the CAC bankruptey and then establish before the 
referee in bankruptey that this judgement was ac- 
tually an attempt to follow thousands of dollars 
worth of property that went out of Veraco to Autrey 
Brothers, Inc., and Vernon Autrey and Stella Au- 
trey, the sole owners of that corporation, and then 
from there to Sleep H-Z Mattress Company, and 
then from there to CAC, and establish a claim in 
the Bankruptcy Court to try to get a dividend for 
the defrauded creditors in this case. 

Now, as far as the Times-Mirror claim is con- 
cerned, I [94] have in mind the case of Brainard v. 
Cohn, 8 Federal (2d)—I don’t remember the exact 
page, but it about page 7 or 8. In that case, there 
were a number of fraudulent transfers engineered in 
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San Francisco to several different people, and the 
trustee in bankruptcy filed a suit against seven or 
eight defendants up there in the United States Dis- 
trict Court, and among the allegations were the 
same as we have alleged here: That these transfers 
were made with intent to hinder, delay, or defraud 
the creditors; that pursuant to said scheme and de- 
vice that Section 3440 of the Civil Code was com- 
pletely ignored and that no bulk sales notices were 
filed, and that the transfers were made with intent 
to hinder, delay, or defraud the creditors. The mat- 
ter was referred to a master for trial, and the mas- 
ter rendered recommendations against each individ- 
ual for the amount of merchandise actually received 
by that defendant, on the theory that the defend- 
ants were joint tort feasors. The District Court sus- 
tained exceptions to the master’s findings and ren- 
dered judgment individually for each amount of 
merchandise that was given to each defendant. 

The trustee took an appeal to the Ninth Civeuit 
in that case. The Ninth Circuit reversed the District 
Court and held that they were joint tort feasors, 
and, as such, each and every party to the scheme 
was liable for the full amount of the loss [95] sus- 
tained. 

That comes as close as anything that I know of to 
using Section 3440 as part of a scheme to defraud 
creditors. It is true that transfers without change 
of possession, failure to record a bulk sales notice, 
or other omissions under Section 3440, standing 
alone, are merely constructive fraud. But here we 
have acts on the part of these defendants that indi- 
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cate a clear intention to put this property out of 
reach of the creditors of Veraco, Inc., for the bene- 
fit of Buster Autrey and Stella Autrey, and as fast 
they could they ground out corporation charters 
and formed new corporations and just made an- 
other transfer, and there is no way in the world a 
person can pursue them except by a sweeping judg- 
ment. 

We respectfully submit, if your Honor please, 
that the trustee is entitled to the Judgment asked 
Por, 

Mr. Ross: If it please vour Honor and Mr. 
Tobin, in the first place, on this joint tort feasor 
situation, who is the tort feasor in this November, 
1953, situation? It is, of course, Autrey Brothers, 
Tne., the corporation, who received this. 

Now, who acted for that corporation at that time? 
It was Buster Autrey and not Stella Autrey. 

Your Honor is quite familiar with these tax sit- 
uations where the Internal Revenue Code places a 
hability on officers and directors of corporations 
for taxes that are not paid. Even underx those sit- 
uations, an inactive, nonparticipating [96] officer or 
director is not Hable for the acts of the corporation. 
It is only where the officer was used and was under 
a duty to do certain things. 

In this ease, the record is devoid of any activity 
or participation by Stella Autrey. 

Now, counsel has presented a better argument 
than the evidence before vour Honor indicates here. 
The evidence before vour Honor is rather thin on 
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the situation. The evidence indicates that in Novem- 
ber, 1953, Buster Autrey claimed that Vernon or 
Veraco was indebted to him in a large sum of money. 
They have meetings, at which they are both repre- 
sented by attorneys, and My. Vernon Autrey testi- 
fied here in court that he, in good faith, beheved he 
was indebted to Autrey Brothers or to his brother 
at the time these transfers were made. 

Now, Buster’s testimony also indicates that it 
was his understanding that his brother was in- 
debted to him. 

T don’t see that there is any inference deducible 
from that of any intent to hinder, delay, or defraud 
creditors. I think the most vour Honor has in front 
of him, from the evidence, is a case of constructive 
fraud, by virtue of a violation of Section 3440, and 
even if your Honor does find there is actual fraud, 
obviously Stella Autrey is in no way involved. 

The Court: I will take the matter under [97] 
submission. 

Mr. Ross: Thank you, vour Honor. 

Mr. Tobin: If your Honor please, in order to 
complete the record, there being no evidence offered 
in behalf of the defendants and cross-complainants 
on the counterclaim, we move to dismiss the counter- 
claim: 

Mr. Ross: No objection to that. 

The Court: All right. The counterclaim will be 
dismissed at this time. 

T will take the matter under submission. 

Mr. Tobin: Thank you. 


Frank M. Chichester, ete. 161 
Reporter’s Certificate 


I hereby certify that I am duly appointed, quali- 
fied and acting official court reporter of the United 
States District Court for the Southern District of 
California. 


I futher certify that the foregoing is a true and 
correct transcript of the proceedings had in the 
above-entitled cause on January 11 and 12, 1956, 
and that said transcript is a true and correct tran- 
scription of my stenographie notes. 


Dated at Los Angeles, California, this 15th day 
of March, A.D. 1956. 


/s/ JOHN SWODER, 
Official Reporter. 


[Endorsed]: Filed March 19, 1956. 
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CERTIFICATE BY CLERK 


I, John A. Childress, Clerk of the United States 
District Court for the Southern District of Califor- 
nia, do hereby certify that the foregoing pages num- 
bered 1 to 91, contain the original: 


Debtor’s Petition; 

Orders of Adjudication ; 

Order Approving Trustee’s Bond; 
Complaint; 

Answer to Complaint & Counterclaim ; 
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Order Authorizing Joining of Additional 
Pariv 

Amended & Supplemental Complaint; 

Auswer to Amended & Supplemental Com- 
plaint; 

Order Approving Trustee’s Additional Bond; 

Judgment & Decree for Plaintiff on Plain- 
tiff’s Amended and Supplemental Complaint; 

Notice of Appeal; 

Appellant’s Designation of Contents of Rec- 
ord on Appeal; 

Notice of Entry of Judgment: 

Appellee’s Counter-Designation of Parts of 
Reeord on Appeal: 


which, together with a full, true and correct copy of 
the Trustee’s Bond and Trustee’s Additional Bond; 
and Plaintiff’s exhibits 1A & B and 2; and 1 volume 
of reporter’s transcript of proceedings. all in the 
above-entitled cause, constitute the transcript of 
record on appeal to the United States Court of Ap- 
peals for the Ninth Cirenit, im the above case. 


J further certify that my fees for preparing the 
foregoing record amount to $2.00, which sum has 
heen paid by appellant. 


Witness mv hand and the seal of the said Dis- 
trict Court this 2nd day of April, 1956. 


[Seal] JONN A. CHILDRESS, 
Clerk, 


By /s/ CHARLES E. JONES, 
Deputy. 
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[Endorsed]: No. 15093. United States Court of 
Appeals for the Ninth Circuit. Autrey Brothers, 
Inc., Lewis Autrey, Stella Autrey and Sleep E-Z 
Mattress Co., a Corporation, Appellant, vs. Frank 
M. Chichester, as Trustee in Bankruptey for the 
Estate of Veraco, Inc., Doing Business as Airest 
Mattress Co., Bankrupt, Appellee. Transcript of 
Record. Appeal from the United States District 
Court for the Southern District of California, Cen- 
tral Division. 


Hiled April 4, 1956. 
Docketed: April 9, 1956. 


/s/ PAUL P. O'BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 15093 


FRANK M. CHICHESTER, as Trustee in Bank- 
ruptey for the Estate of Veraco, Inc., dba Air- 
est Mattress Co., Bankrupt, 

Appellee, 
VS. 


AUTREY BROTHERS, INC., LEWIS AUTREY, 
STELLA AUTREY and SLEEP E-Z MAT- 
TRESS CO., a California Corporation, 


Appellants. 


APPELLANTS’ STATEMENT OF POINTS TO 
BE RELIED UPON AND DESIGNATION 
OF RECORD MATERIAL TO THE AP- 
PEAL 


Come now appellants in the above-entitled matter 
and thev do hereby state that the following are the 
points upon which they intend to rely in the prose- 
eution of said appeal: 


(a) That the Trial Court improperly held that 
subsequent creditors were protected by a violation 
of the Bulk Sales Statutes in California, Oregon, 
Washineton and Utah. 


(b) That the Trial Court erred in holding that 
the Times-Mirror Corporation was an existing cred- 
itor, existing both at the time of the alleged frandu- 
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lent conveyances in violation of the Bulk Sales 
Statutes and also, an existing creditor at the time of 
the adjudication in bankruptcy of Veraco, Ine. 


(c) That the Trial Court erred in finding that 
the Times-Mirror Company had not been fully paid 
the amount of its claim between the date of the 
alleged transfers in violation of the Bulk Sales 
Laws and the date of the adjudication in bank- 
ruptev of Veraco, Ine. 


(d) That there was no evidence to support find- 
ing of the Trial Court that the transfers complained 
of were actually fraudulent and that a finding in 
that regard is contrary to the evidence. 


(e) That the Court erred in receiving in evi- 
dence plaintiff’s Exhibit No. 2, being the deposition 
of appellant Lewis Autrev, having been taken on 
December 22, 1954 and January 6, 1955. 


That appellants designate the following parts of 
the record as being material and necessary for the 
consideration of the appeal herein: 


(a) Phonographic transcript of the Trial Court, 
consisting of 98 pages. 

(b) Plaintiff’s Complaint. 

(c) Answer to complaint and counter-claim. 

(d) Plaintiff’s amended and supplemental com- 
plaint. 

(ec) Order for filing amended and supplemental 
complaint. 

(f) Answer to amended and supplemental com- 
plaint. 
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(g) Judgment and decree for plaintiff on plain- 
tiff’s amended and supplemental complaint. 

(h) Notice of appeal filed herein. 

G) This designation. 


Respectfully submitted, 
/s/ BERTRAM H. ROSS, 
Attorney for Appellants. 


Affidavit of service by mail attached. 
[Endorsed]: Filed April 9, 1956. 


